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LOOKING BACKWARD AND FORWARD. 


T has not been the custom of the Bankinc Law Journat to dwell 
at length upon itsown work, and we do not contemplate acquir- 
ing the habit. We feel justified, however, in permitting our- 
selves to indulge in retrospection at the opening of a new 

year, and direct passing attention to the broadening of the field of 
the Journat during the year that has just closed. In accordance 
with the plans for thus enlarging its usefulness, whichwe laid before 
our readers in the December 1908 number, we have endeavored to 
cover within its pages all the important subjects of the day which 
affect the interests of bankers, bank clerks, investors and students. 
We are gratified to note that this effort to make those interests our 


own, in conservative and yet critical discussions of these subjects, 


has been appreciated; and that in consequence the number of those 
who deem the JouRNAL requisite to their business or pursuits, has 
materially increased. 

We have been encouraged in the carrying out of this plan to in- 
crease the usefulness of our publication, by the many letters received 
expressing hearty and sincere commendations of our enterprise, and 
continued support for the realization of our aim, which is to make 
the JouRNAL necessary to everyone engaged in the business of bank- 
ing, and every one seeking safe investments, who desire to be in- 
formed upon the larger public questions bearing upon the conditions 
by which securities are, or are likely to be, affected. A comparison 
of the contents of the numbers from January to December of last 
year, with the corresponding ones for any previous year, will demon- 
strate the advance which we have made. 

It was with this general purpose in view that we undertook dur- 
ing the past year the publication of a series of articles describing the 
organization and operation of central banks in other countries and 
discussing the features in the constitution of the institutions which 
could or could not be utilized in a practicable manner when we our- 
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selves undertake a comprehensive reform in our currency system. 
These articles attracted so much attention that requests for them in 
pamphlet form have come to us from appreciative subscribers and 
others; but as we did not anticipate such a demand we have been un- 
able to comply with these requests, much to our regret. 

The progress for the year had its culmination in the symposium 
and statistical data upon the subject of the central bank question, in 
the December number. Personal contact by our representatives 
with bankers throughout the country convinced us that there was an 
erroneous impression prevailing regarding the sentiment upon this 
great question of the day, particularly among the country bankers. 
We felt that in justice to them and to the subject itself, the consen- 
sus of opinion should be ascertained; and then set ourselves the task 
of ascertaining it. The result has been as satisfactory to us as a 
verification of the judgment as to that opinion, as it has been to 
those who advocate the central bank plan to find so large a measure 
of support among the bankers. But the most encouraging feature 
is, after all, the demonstration that the bankers are not only think- 
ing about currency reform, but are giving the matter descriminative 
consideration. 

That the value of this work of reaching the many thousands of 
bankers of the land, and getting their views before the public, is 
properly estimated, is shown by the newspaper comments some of 
which appear on another page. 

We point tothis achievement as an earnest of what we shall do in 
1910. Weexpect to keep fully abreast of the times in all that relates 
to the matters within our field. The legal department will be main- 
tained at the high standard which now obtains and will be develeped 
by discussions of contemplated legislation. Our special articles, 
which have proved so instructive to the employes of banks, and have 
not been without interest to their superiors, will be continued. Ad- 
ditional features will be introduced as occasions therefor arise. 

We desire to emphasize the fact that it is the purpose of the 
JourNAL to present discussions upon all sides of the questions of the 
day, and we welcome thoughtful arguments from our readers thereon. 
We want to assist in the spread of educational material of this char- 
acter among thinking men, to help in the work of enlarging the 
capacities of those engaged in the management of the remarkable 
credit machinery of the country, upon which all of our business 
interests so largely depend. 

We intend to labor during the year, to the end that at its close 
our readers, to whom we here take occasion to express our gratitude 
and good wishes, may look back and say of the Journat ‘* Each num- 
ber was better than the preceding one.”’ 
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EDITORIAL. 3 


— We observe a decided tendency on the part of 
Commission. many newspapers and periodicals, to express im- 
patience at the slow progress of our National 
Monetary Commission, toward the formulation of currency reform 
plans. Since Senator Aldrich is the chairman and active leader of 
the body he naturally comes in for the bulk of the criticism, and it 
is not always gently administered. While we have not entirely 
approved the Senator’s policy and methods in this particular, we 
have been disposed to make fair allowance for the complexities of the 
problems which confront him and the whole Commission. It should 
not be forgotten that it is proposed when building a new structure 
for the Nation, to build one that will last, and give us monetary 
peace for a generation. Just which form this is to take is the essen- 
tial question to determine; and this requires ample time, careful 
study of human experience and mature deliberation. ‘‘ The more 
haste the lessspeed,” is a saying applicable in thisinstance. Weare 
reminded of the fact that even in Switzerland, where the conditions 
were not comparable respecting complexity, it took two years to de- 
vise the reform now in operation there. 
metative And while it is true that some of the delays 
insignificance Might have been avoided; that a considerable part 
of Delays. of ‘the material which is being gathered has little 
practical value; that much of the material could 
have been obtained without going abroad; that the assistants chosen 
by the Senator have not all been such as to assure quick and fully 
effective results; these circumstances are of a kind that will almost 
invariably arise in the preparation for and the prosecution of a great 
work. They are relatively insignificant when the magnitude of the 
project is considered, and should hence not be permitted to arouse 
prejudice. It is one of our short-comings as a people, to be unduly 
impatient. We want things done quickly, ignoring the fact that we 
sacrifice quality too frequently because of that; thus we find ourselves 
so often burdened with unwise laws and wasteful economic instru- 
mentalities. 
—s3 


Our Educationar hose who imagine that the people are ready 
Campaign. to wisely consider a plan for currency reform, 
are egregiously mistaken. Action upon any 

comprehensive plan must be preceded by a very thorough campaign 
of education; and even the formulation of such a plan must be post- 
poned until it is fairly clear what the people will assent to. Itwasa 
full appreciation of this need for discussion of conditions and the 
remedy for the evils, that prompted the Banxinc Law Journat to 
contribute its share to the educational campaign, without suggestion, 
co-operation or support from anyone, least of all the Monetary Com- 
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mission, which is even yet perhaps unaware officially of the work we 
are doing. Our purpose has been and is, to reach the men through- 
out the country who have given the subject consideration, and gather 
the views, choosing the central bank plan as the most suitable ques- 
tion for discussion, because it had received the tentative approval of 
President Taft. It is with pardonable pride that we call attention to 
the spirit of co-operation shown by the bankers as exhibited in our 
pages. 
Geen “matter We have had with us for many weeks a dis- 
Commissioner. Criminating critic of our economic life, whose 
presence and study at close range of the develop- 
ment of the movement for reform, cannot but be helpful tous. We 
refer to Mr. George Paish of the London S/a/zst, who has, in addition 
to his work of gathering facts for his journal, addressed numerous 
gatherings of interested men upon the economic questions of present 
interest, furnishing useful reflections of his impressions. We are 
likely to obtain more valuable results from discussions of our needs 
by an intelligent unprejudiced, friendly critic from abroad, than 
from those of our own people; the point of view is generally such as 
to enable a broader vision. Hence we look for substantial assistance 
from Mr. Paish when he reaches home and utilizes his data obtained 
here in his journal; anticipating nevertheless that we shall have oc- 
casion to differ in some particulars, unless, indeed, the direct contact 
with conditions here has enabled him to free himself from every ves- 
tige of that preconception which we so often find in the British 
economic thought when dealing with our problems. 


Reaching a The inseparable commercial relations be- 
Clearer Understanding. tween the two countries, not to speak of 
those more intimate relations arising 

from the common language, literature and law, make it important to 
promote a clear understanding of these economic conditions. Weare 
impelled to these remarks, in this connection, by having our atten- 
tion recalled to a recently published opinion of a high authority in 
British finance, Lord Avebury (John Lubbock), that this country 
needs a central bank designed upon the lines of the great English 
institution. This view shows an unfamiliarity with conditions here, 
which we are satisfied will not be exhibited in any of Mr. Paish’s 
dissertations. We have heretotore expressed the opinion that the 
British might gain materially by remodeling their banking system; 
but so long as they are fully satisfied with it, we are also content; 
but it will never do for our purposes. It is equally futile to spend 
time upon the consideration of the subject of eliminating from our 
system the multitude of individual banks, which the S/atzs¢ has dis- 
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EDITORIAL. 5 


cussed; as a purely academic topic it is interesting; but the value of 
the suggestion is #7/ as a practical help tous in our work of solving 
our problems. 





Extending Clearing OUT active contemporary, the Financial Age, 
Factitttes. has propounded to the banks of New York 
City a question that merits early considera- 
tion, and, recognizing a duty, it has also suggested the answer. The 
subject is the ever-present one of providing means for ‘‘ clearing ” 
the great mass of checks drawn upon banks not members of the 
clearing-house and upon trust companies. The bulk of these checks 
are collected by the archaic system of sending messengers about the 
city, which was ridiculed eighty years ago by Albert Gallatin. The 
Age points out the costliness and risk of this method and presents a 
plan which strikes us as both economical and feasible: that represent- 
atives of the banks clear these checks daily at 9 o'clock, or an hour 
before the usual clearing, settling balances by checks upon the clear- 
ing house banks in which each of the outside institutions has an ac- 
count. These settling checks are thus themselves cleared at the 
usual hour; at present it is not atall unusual that a delay of 24 hours 
occurs in the actual cashing of items against outside banks. The 
suggestion is worthy of serious consideration as a means for an im- 
portant improvement. 


iii deine The next step forward in this field will be the 
Clearing. clearing of country checks. The handling great 


mass of these items that come to the metropoli- 
tan banks entails a large expense; under regulations adopted some 
years ago, the clearing-house banks, quite properly, shifted this ex- 
pense upon the depositors, under rules that permit some latitude. 
But it is possible to eliminate a large part of the expense altogether 
by a system of co operation, such as has been in active use in London 
for more than a generation. The value to the retail trade of the 
metropolis of the out-of-town business, is very great and every means 
of facilitating it should be adopted. By broadening the field, so that 
out-of-town people need not be told that New York drafts, postal or 
express orders only are accepted, as is so frequently the case, the 
volume of that business will be materially increased. It is unques- 
tionable that the obstacles placed in the way of handling country 
checks in the most practical and economical manner, has contributed 


considerably to the great increase in the express companies’ business 
of furnishing domestic exchange, particularly forsmall sums. When 
we find a large book concern in Chicago paying its New York bills 
with express orders, we are compelled to conclude that banking 
facilities are still not developed as far as they may be. 
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tiedie Ghavase In another direction the subject of diminishing 
and Prices. the ‘*‘ loading ’’ charges upon trade must ere long 


receive attention. Werefer to the extraordinary 
rise in prices of commodities, to which, of course, every item of dis- 
tributive cost contributes. It is encouraging to find the growth of a 
public sentiment favoring a critical examination by the Federal Gov- 
ernment into the causes for this rise, which we suggested some 
months ago should be undertaken. It is just as well not to disguise 
the fact that the conditions are pregnant with danger to the contin- 
uance of prosperity. The steady advance in prices must lead to de- 
mands for increased wages, to meet the additional outlays; and if the 
wage-earner cannot thus reach a way of balancing his accounts, he 
must lower his standard of living. Inthe general course of affairs 
this condition leads to strikes and all the accompanying trade dis- 
turbances. Symptoms of this discontent and of a movement to ob- 
tain relief from the pressure of high prices, in one way or another, 
are already manifesting themselves. The administration at Wash- 
ington eould serve the people in no one particular so satisfactorily, 
as in taking immediate steps to ascertain all the facts bearing upon 
this momentous question. Even the Monetary Commission’s work is 
of subordinate present importance to the mass of the people. 


Government. ¢cretary MacVeagh has taken the step, foreshad- 
Bond Status. owed in these pages, toward improving the market 

status of Government bonds; his decision that 
no further public money deposits shall be made with national 
banks upon security of State, municipal and miscellaneous bonds, 
and that after 45 days such bonds now held for the purpose must be 
replaced with Governments, will not only create a demand for old 2 
percents. but enable him when the money ease begins in February, to 
dispose of his new Panamas ata reasonable figure. This is an en- 
tirely proper step, justified in the fullest sense. The acceptance of 
miscellaneous security was an incident in the measures of relief in 
panic times; primarily and ordinarily the public money deposits 
should be secured by Government issues; hence the Treasury is merely 
returning to the normal practice. 


Secretary McVeagt’s The first annual report of Secretary Mac- 
Report. Veagh has been accorded a reception by 

the unprejudiced press, which must be 

very gratifying to that official. Aside from the merits of the views 
expressed, upon which there may be naturally differences of opinion, 
the manner of treatment reflects the character of the man; there is 
a freedom from the usual ‘‘political style’ which has so often pre- 
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EDITORIAL. ri 


vailed. It is adocument which, on that score alone, deserves to rahk 
high among our national state papers. But it has the further merit, 
that the views expressed are in harmony with one’s conception of 
what an official, intrusted with such important duties, should give 
us. Sincerity and earnestness of purpose are strikingly conveyed to 
the reader's mind. ‘The questions at issue are thereby at once ele- 
vated toa higher plane; antagonistic opinion and argument must 
necessarily be given expression in higher class terms.in order to com- 
mand respect. Persistence in such a policy cannot fail to take the 
whole discussion of public question out of the field where billings- 
gate and empty appeals to unthinking prejudice, pass for argument. 
It means a step toward intelligent consideration which we welcome. 





standin toe The striking feature in the result of our symposium 
Central Bank. is the relatively greater degree of interest mani 

fested in the Western and Southern States, in the 
central bank question. Of the total number of expressions of 
opinion received, 63 per cent. came from those sections; and it is 
noteworthy, first, that 60 per cent. of these expressions of opinion 
were favorable to the plan as outlined in the question, and, second, 
that of these favorable replies a large majority (73 per cent.), came 
from State banks. Underlying these opinions in most cases, is 
doubtless the feeling that the institutions incorporated under State 
laws would derive advantages that would place them upon more 
nearly equal terms with national banks, in the matter of furnishing 
currency to their communities. It is to be added that upon the 
whole these answers were written before the publication by us of the 
concrete plan for such a bank which gives the State institutions a 
share in the organization. 


Sane Gaunt Whatever plan of improving the monetary 
Banker’s Influence. !aws may be proposed, must have the ap- 

proval of the representatives of the people 
living in the region between the Alleghany Mountains and the Rocky 
Mountains. Hence the significance of the expressions of views to 
which we refer above. If the communities in which these bankers 
live are influenced by them, the representatives in Congress will also 
be influenced, which will finally determine the character of the leg- 
islation. It is a well-known fact that the bankers’ opinions, partic- 
ularly upon financial questions, are quite generally taken by a large 
body of their fellow-citizens as to be depended upon, somewhat like 
the doctor’s advice upon questions affecting health is relied upon. 
In short, the country banker is a force in the land respecting 
the formulation of public opinion upon financial questions; a force 
to be reckoned with and given due attention when these questions 








8 THE BANKING LAW JOURNAL. 


are up for consideration; and this is as it should be in a government 
by the people and for the people. 


= 
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See Gueewetten I he subject of the national corporation tax law 
Tax Law. is again coming to the front; the Treasury De- 


partment has at last issued the forms of sched- 
ules upon which returns are to be made by all corporations to fur- 
nish a basis for assessing the tax. Upon the other hand corporations 
are preparing to contest the legality of the tax law, in various ways. 
Its constitutionality is to be questioned before the Supreme Court at 
an early date; the plan is to have a shareholder in a corporation seek 
an injunction against the carrying out of the first step in the execu- 
tion of the law, viz: the reporting upon the blank form to the inter- 
nal revenue collector. This question will be so framed up as to show 
that the shareholder anticipates injury from the publicity following 
this report as well as from the imposition of the tax; a pro forma de- 
cision favorable to the Government will doubtless follow, whereupon 
an appeal will be taken, eventually, to the highest court. It looks to 
us very much as if the latter will have to overturn the law, which is 
confessedly not a measure to raise revenue but to control and regu- 
late corporations. While this purpose may be laudable, the means 
employed do not appear justifiable. 


——— The more far-reaching purpose of the movement is 
to Revenues. importantto be considered; that is the right of the 

Federal Government to intrude upon the States to 
tax those subjects which are now within their province; since aimost 
all corporations are, afterall, authorized by the States, taxed by them, 
and the States rely largely upon that tax for revenues. If the Federal 
Government takes away this source of revenue, the States must turn 
to other resources. But the Federal Government is limited in its 
powers by the Constitution; the powers not granted by that instru- 
ment are reserved to the States and to the people. No power to tax 
State corporations is, in terms, granted to the Federal authority; 
hence if it exist it must be by implication. It is contended that no 
such implication can be shown and that hence the power does not ac- 
tually exist. If nothing*else results from the movement, there will 
certainly be raised a question requiring definite determination, where 
the line is to be drawn between the objects that the national power 
can tax, and that which must be reserved to the States. This is ob- 
viously one of the most important subjects for all tax pavers, that 


could possibly be brought up for discussion. 
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EDITORIAL. 9 


BANKING LAW. 


Responsibility of Bank A novel decision by the Appel- 

for Misappropriation by Depositor late Division of the New York 
of Funds in His Custody. Supreme Court in the First 
Department is attracting wide 

attention on account of the harshness with which the rule laid down 
by the court will apply to banking institutions. In the matter of 
holding banks to a strict accountability for the misdeeds of their de- 
positors the decision goes a step further than any previously decided 
case, in New York atleast. The decision is to the effect thata bank 
which accepts for deposit a check, which bears on its face notice that 
it represents funds held by the depositor in a fiduciary capacity, and 
then permits the depositor to draw against the proceeds of the check 
in the payment of his own personal obligations is liable to the party 
to whom the funds belong. Briefly stated the facts are these. The 
treasurer of a railroad company, authorized to draw and sign checks 
in behalf of the company, drew three checks, aggregating $59,000, 
to his own order. Heindorsed the checks and deposited them in his 
own bank to hisindividualcredit. Subsequently he drew against the 
deposit for the purpose of paying personal debts. The railroad com- 
pany brought suit against the bank and was permitted torecover. It 
has been established in New York that, if a person, holding money 
or property in a fiduciary capacity, pays or transfers such money or 
property to a third party having notice of the relation, for a purpose 
foreign to the trust, such third person cannot hold the money or 
property as against the true owner. It has been held that a person 
may not without inquiry accept in payment of an antecedent debt a 
corporation check made payable to an officer and signed solely by 
such officer. But it has not heretofore been held that this rule of 
liability applied where the officer of the corporation offered a cor- 
porate check for deposit to his personal account. The authorities 
cited in the opinion were cases in which the party receiving the check 
took it in payment of a debt or in some other manner reaped a bene- 
fit from thetransaction. The most recent of these cases is a decision 
of the Court of Appeals rendered in Ward v. City Trust Company 
(192 N. Y. 61) less than two years ago. It was a case where the 
president of a manufacturing company procured a check payable to 
the order of the corporation, indorsed it in his name as president and 
transferred it to a trust company in payment of a personal loan. It 
appearing that, although the trust company was in a position to as- 
certain the authority of the president to use the company’s check as 
he did, and although the check was for an amount large enough to 
put a prudent person oninquiry, no inquiry was made, it was held 
that the trust company obtained no title to the check as against the 
corporation or its creditors. The distinction pointed out by the de- 
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fendant, that the present case differed from those, relied on as au- 
thority, in that the check was merely deposited with the defendant 
and not transferred in payment of a debt was held not to alter the 
situation ; the bank could not be relieved from the responsibility which 
attached to receiving the check by paying out the deposit to the credi- 
tors of its depositor. 

The decision was not unanimous. Twoof the five judges sitting 
filed a dissenting opinion in which it was reasoned that the accep- 
tance of the checks by the defendant did not amount to an acquies- 
cence in the misappropriation, because, so long as the funds remain- 
ed in the custody of the treasurer there was no misappropriation. And, 
when it came to paying out the money it was said: ‘‘The rule of lia- 
bility sought to be fastened on the defendant, who bore no contrac- 
tual obligation to the plaintiff, is much more stringent than could be 
applied to plaintiff's depository bank, for Van Voorhis might have 
drawn the money in cash without imposing any legal obligation of 
inquiry upon the depository bank, or could, without necessarily awak- 
ening suspicion, have drawn checks to the order of any one, except 
himself, even to pay his individual debts.”” If thedecision stands it 
means that a bank must scrutinize the deposits of its customer and, 
where it has reasonable notice, inquire into the honesty of its de- 
positor, or, once having accepted a check, which bears evidence that 
it may be a means adopted by the depositor to accomplish a fraud, 
it must constitute itself a guard over the deposit tosee that it is not 
used by the depositor in the payment of his personal debts. Situa- 
tions can easily be conceived where this doctrine will cause trouble 
between the bank and its honest depositors if the bank undertakes 
to free itself from the possibility of being held responsible under an 
application of the rule. (See page 26.) 


4 ommme | 
Bae a 


a The bank deposit guaranty law has received an- 
Bank Deposits. other hard blow; this time at the hands of the 

United States Circuit Court. The action was 
instituted by the First Bank of Holstein, and raised the question of 
the constitutionality of the Nebraska statute (chapter 10, pege 66, 
Laws of 1909). The opinion of the court may be read on pages fol- 
lowing in this number. The act, relating to banks in the state of 
Nebraska other than national banks, prohibits individuals from en- 
gaging in the business of banking, except through the medium of a 
corporation, and requires each banking corporation to contribute to 
a ‘depositors’ guaranty fund,” to be used for the purpose of paying 
off depositors of any state bank becoming insolvent. It amounted to 
an attempt not only to exclude individuals from engaging in the bank- 
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ing business, except through the agency of a corporation, but also to 
impose upon them, as a condition to transacting banking business 
even in that form, a duty to make good the obligations of all other 
bankers in the state to their depositors. This, it was held, could not 
be done consistently with the fourteenth amendment to the Federal 
Constitution or with section 3 of article 1 of the Constitution of Neb- 
raska, declaring in effect that no person shall be deprived of his prop- 
erty without due process of law. It was said by the court: ‘‘Itis 
entirely clear that this act of the Legislature does deprive the citizen 
of his right to engage in a lawful business, except upon the terms 
that the state will take of his property, without his consent, for the 
private use of others, and without due process of law.’ It was furth- 
er said: ‘‘If the state possesses the power to single out a certain form of 
business activity and to compel the citizen who engages in it to pay 
the losses of strangers, whose only relation to him is that their busi- 
ness is known by the same general name why may it not requiresall 
those engaged in one occupation to pay the losses of those engaged 
in other occupations? And if the state may require those of 
one class, to contribute to the losses of the same class, it 
is but a step further to require the fortunate to bear the financial 
losses of the less fortunate as often as inequality of fortune may rise. 
The provisions relating to the depositors’ guaranty fund cannot be 
sustained on the theory that society is discharging an obligation it 
owes to those pauper and dependent classes who have always been 
regarded as proper subjects of its bounty and care. The creditors 
of banks are like the creditors of any other debtor, and this act is 
not confined to the relief of paupers; but payment is required of all 
depositors, whatever their financial condition may be.” 

There seems to be no doubt that the statute, in the form in which 
it was enacted in Nebraska, is a step beyond what can lawfully be 
permitted under the due process clause of the Constitution. 


—S——S 





Partnership Note. [he case of Campbell v. Huffines, a decision 

by the Supreme Court of North Carolina in 
this issue, is illustrative of the danger of permitting important papers 
to remain in the hands of others after the parties have agreed to termi- 
nate the arrangement which brought them into existence. The de- 
fendant Huffines had entered into a partnership agreement with a 
certain Mr. Harp engaged in the retail whiskey business. Thecontract 
of partnership was drawn upin writing and each partner retained a 
copy of the agreement. The day following, Huffines changed his 
mind about embarking in the liquor business with Harp and the 
partners mutually agreed that they would consider the partnership 
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agreement atanend. Thedefendant Huffines destroyed his copy of the 
contract and Harp promised to do likewise with his copy, but did not 
keep his word in this regard, and placed the articles of agreement in 
his safe for possible future use. He found use for it a year or so later 
upon applying to the plaintiff fora !oan of five hundreddollars. The 
plaintiff was not willing to advance the money to Harp without secu- 
rity, but upon seeing the partnership papers, he loaned the amount 
asked for on a note signed by Harp inthe firm name. The note was 
not paid and the plaintiff brought his action against the partners. 
It was held that, under the elementary principles of the law of part- 
nership, Huffines and Harp were, so far as the plaintiff was concerned, 
partners at the time the note was signed, and that both were liable 
on the note; Huffines, being the only responsible member of the firm, 
took an appeal alone only to have the judgment against him affirmed. 
Huffines had permitted his copartner to retain a copy of the agreement 
and had thus enabled Hart to defraud the plaintiff, and, where one 
of two innocent persons must suffer a loss, the law declares that he 
shall bear it, who by his act has made made possible the fraud which 
occasioned the loss. 


a 
& ee 


Mesestiers Quty A depositor owesa real duty of care to his bank, 
to Bank. a duty which is greater than that which the 
maker of a negotiable instrument owes to sub- 
sequent holders for value, for a purchaser of a negotiable instrument 
can take it or not at his option and, to some extent at least, relies 
upon the responsibility of his indorser, but a bank ‘‘must at its peril 
pay out the money deposited, if the depositor directs him to do so.” 
This is the rule followed by the N.Y. Supreme Court in recent case of 
Trust Co. of America v. Conklin, (see page 49). It appeared that 
the defendant a depositor in the plaintiff bank, upon leaving the city, 
had given his book-keeper a number of signed blank checks to be 
used in the conduct of the business during his absence. One of the 
checks was stolen, filled out, and presented to the bank for payment. 
The deposit was not large enough to meet the check, but the bank 
paid it and afterwards brought suit to recover the amount of the 
overdraft. Judgment was given for the bank under the rule that 
‘‘where a drawer of a check has prepared his check so negligently 
that it can be easily altered without giving the instrument a suspi- 
cious appearance, and alterations are afterwards made, he can blame 
no one but himself, and in such case he cannot hold the bank liable 
for the consequences of his own negligence.” 
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A PLAN FOR A CENTRAL BANK. 


(Continued. ) 


BY MAURICE L. MUHLEMAN, 


Author of *“* Banking Systems of the World,” etc. 


The third of a series of articles which will embody the complete plan. 


Sec. 16. That the deputy governor, in addition 

Duties oF tosuch other duties as may be assigned to him in 

Deputy the by-laws and rules of the Bank, shall act as gov- 

GoveERNOR.  ernor, with all the powers and duties of that officer, 

in his absence or disability, and pro tempore in the 

event of the death of that officer and unti! the appointment of a suc- 

cessor. But absence of the governor from the head office upon 

official business of the Bank, shall not be construed to confer other 

than managerial powers upon the deputy governor during such 
absence. 


This section requires no further comment; its chief feature is the 
proviso limiting the functions of the deputy in case of temporary 
absence of the governor. 


Sec. 17. That the directors may appoint, and 


SUBORDINATE remove at their discretion, a chief cashier of the 
OFFICERS AND Bank and such subordinate officers and employes 
EMpPLoyes. as may be deemed requisite, and fix their duties and 


compensations; and they may by by-laws or resolu- 
tions delegate this authority to the executive committee or to the 
governor, or a part thereof to the said committee and a part thereof 
to the governor. The directors shall determine the requirement 
of surety bonds for the faithful performance of their duties by such 
officers and employes. 

The foregoing section is also largely self-explanatory. The 
power to provide for the personnel of the staff of the Bank should be 
in the directors; but convenience will be served by delegating at 
least part of this power as stated. 


Sec. 18. That the Bank shall as soon as practi- 

EsTabLisHMENT cable establish branches in each of the centers of 
OF BRANCHES. the banking districts hereinbefore provided for, and 
within one year after the organization shall have 

established such branches in at least six of said centers; and fora 
period not to exceed two years, pending the establishment of such 
branches, the board of directors may employ an existing national 
banking association located in each of said banking centers, to trans- 
act the business of a branch of the Bank. The business of each of 
the said branches shall be in charge of a manager, to be appointed 
bv the board of directors, who shall have been a citizen of the United 
States and a resident of the respective district at least six years; 
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a sub-manager, a cashier and such other employes as may be neces- 
sary, shall be appointed in such manner and for such terms, and 
with such duties, as the board of directors may, by by-law or other- 
wise, determine. The board of directors may, upon request of any 
district board but not otherwise, establish additional branches in 
such district; and no such additional branches shall be established 
until after the eighteen branches hereinbefore provided for shall 
have been established and operated for a period of one year. 


In order to serve the people as they should be served the Bank 
must have branches; the present sub-treasury cities are naturally to 
be regarded as among the first to be selected, since the Bank is, in 
the plan as it will be developed, to supersede the Federal Treasury 
in many of its functions. The establishment of branches may how- 
ever be delayed by unforeseen complications; hence the power is 
given to temporarily employ an existing national bank in each district 
to serve the purpose until the branches are established. Yet this is 
to be only temporary; within a period of two years the branch system 
should be fully established 

The number of branches is limited, since there is no occasion to 
multiply them beyond the need for the limited business in which the 
Bank is to engage; but should local requirements render it desirable 
additional branches may at the discretion of the directors be opened, 
provided the local boards request it, and not otherwise. 


Having now provided for the organization and control of the 
Bank, it is well to consider the structure as a whole, in comparison 
with that of other institutions, and particularly with relation to its 
adaptation to the conditions in our own country. It is not claimed 
that this is the only workable plan; but the endeavor has been to 
meet all objections raised, touching the questions of local, monopo- 
listic or political domination of the Bank, which have appeared to so 
many people to present insurmountable obstacles. 

As has already been stated, the ownership of the capital stock in 
foreign banks varies from absolute private holdings to exclusive 
government ownership. In all but one instance (the Bank of 
England) the participation of governmental authority in the control 
of foreign central banks, is a marked feature, and, in general, works 
advantageously. 

In our own case it is necessary to meet the objections against a 
possible control by special interests and the intrusion of partisan 
political influences. Private ownership of shares is hence out of the 
question, since it would be difficult to obviate the sale of shares so 
held to interests able to bid a high price for them in order to obtain 
control; and since the continuance of the individual banks is a sznve 
gua non, and their co-operation is indispensable, it is obviously best 
to permit them to hold the greater part of the stock, subject however 
to the limitation upon the power to dispose of the shares. 
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A high financial authority has suggested that the share interests 
might be ‘‘ inscribed’ without the use of actual certificates, as is 
done in many instances abroad, especially with the public debt 
issues. The suggestion is unquestionably valuable as tending to 
secure more definitely the non-transferable feature. 

The banks, upon the whole, fairly represent the interests of the 
people in the several communities; through their ownership in, and 


power in the management of, the Bank, the interests of the people 
should be fairly safeguarded. Yet, to furnish a more distinct 
influence representing the people, the provision for Government 
ownership of a substantial part of the stock and hence possession of 
a large part of the controlling power, is added. Careful study of the 
plan will show howfar-reaching this governmental representation in 
the control is; it is practically dominant in its influence upon the 
policy and operations of the institution, without being in any sense 
monarchical, as is the case in many of the foreign ones. 

But in giving power to governmental authority it is always desir- 
able, and in a case of this character, necessary, to provide a safe- 
guard against the use of the instrumentalities provided for purposes 
usually called political, meaning partisan or factional advantage. 
While it may be urged that if the people place in offices men who 
will make use of them to obtain advantages for themselves or their 
respective parties, they should assume the responsibility for the 
results, it is proper to provide, so far as it can be done, for a check 
thereon. Hence the exercise of the power of appointment is circum- 
scribed in the plan. The first body of Government directors may 
not be composed of representatives of only one political party, nor 
may they come from a single section of thecountry. Thereafter the 
terms of office are so adjusted as to render it impossible for a presi- 
dent, even if disposed to do so, to gain an important political advan- 
tage, through his power to fill vacancies. A similar adjustment of 
powers is provided for in the method fixed for the appointment of 
the Bank’s chief executive officer. 

The objection based upon possible political misuse of the Bank is 
thus met. It is easily demonstrable that the plan contemplates a 
great improvement upon the existing method of controlling our 
financial affairs; for today the powers accorded the Secretary of the 
Treasury, who is almost invariably appointed to office by influences 
in large part connected with political considerations, are vastly 
greater than those which will be exercised by the governor of the 
Bank. Thus we are, in the proposed plan, properly getting away 
from the one-man power in our monetary affairs. Few people 
appreciate the extent of this power under our present system. 

There is still to be considered the general objection that the plan 
is impracticable because we cannot get the proper kind of men to 
conduct the business. An analysis of this objection logically resolves 
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it into the propositions: that we lack men of capacity, integrity and 
patriotism; that the men chosen by the bank shareholders through- 
out the country could not be trusted; that our Presidents would 
select men who would neglect, or even betray, their trusts. These 
propositions involve a form of pessimism so derogatory to our 
national virtues, that if agreed to must logically lead to the conclu- 
sion that we are, as a people, incapable of national self-government 
and must be content to endure demonstrated evils by reason of that 
incapacity and lack of civic virtue. Not only will the people refuse 
to admit this; they will resent it. 

There exists no little difference of opinion as to the place where 
the head office of the Bank should be located. The financial center 
is New York; the largest city near the geographic center is St. 
Louis. It is evident, however, that very powerful objections would 
be raised to the selection of either place, although those which could 
be urged against St. Louis are lesstenable. There are many reasons 
brought forward in favor of Chicago. But there are equally cogent 
arguments favorable to the choice of Washington, as the capital of 
the country, where the Government business centers. Since there 
will be branches in all the largest cities, and since these branches 
will all be equipped for the extension of such facilities as each dis- 
trict needs, the location of the head office will be a matter of second- 
ary importance. It is not a case where local banks in need of cur- 
rency would have to await transfers of funds from the head office; 
resort can always be had to branches, usually averaging twelve hours 
away, and never more than twenty-four, and generally within 
speaking distance by telephone. 

Relatively little business will be done in Washington outside of 
the exercise of the functions of management and those pertaining to 
the Government business. The selection of Washington was with 
the object of removing all possible cause for jealousy of several 
cities that might feel entitled to be chosen, and the further object of 
having the Government in close touch with the institution, for purely 
business reasons, which will be developed hereafter. 

Consideration should be here given the proposal -to establish, in- 
stead of a central bank, a system of federated clearing-houses, auth- 
orized by law to issue notes upon proper security, as an improve- 
ment upon the practice of issuing clearing-house certificates in cases 
of emergency. It must be conceded that toa certain extent this plan 
meets some of the requirements as satisfactorily asthe central bank 
plan; it is, however, only one step forward, and in many particulars 
would prove inadequate, thus requiring early amendment. Thus 
there is not the same measure of relief obtainable as a matter of right 
by local banks in remote sections. Clearing-house associations do 
not include all banks in the cities, and many of these, as well as 
country banks, would not be in as independent position as they 
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would be under a central bank organization. There would be less 
of the co-operative spirit which is to exercise so large an influence 
under the latter system. 

But the further fact is to be noted that provision could not be 
made as adequately, by the clearing-house plan, for the regulation 
of our international relations; and it is this particular that the 
country, already an important factor in world finance, and destined 
to become the most important if its resources are effectively handled, 
would find itself at a disadvantage, and call for a more concentrated 
and efficient instrumentality. 

There is a pertinent analogy in our governmental history; the 
Articles of Confederation adopted by the States during the revolu- 
tion, were found so inefficient that they had to be superseded by a 
Constitution with centralized powers, without which the Nation could 
never have become great. 


Sec. 19. That the Bank shall not receive depos- 
LIMITATION Or its, purchase bills of exchange, grant loans or dis- 
BusINEss. counts, from, to, or for account of, any person, cor- 
poration or government, except the United States 
and banking institutions being shareholders of the Bank, except as 
hereinafter specifically provided; it shall not pay interest on deposits 
except those of the United States, nor shall it demand or receive 
upon its loans or discounts, a rate of interest higher than six per cent. 
It shall at all times hold in lawful money, as reserve, asum not less 
than forty per cent. upon the aggregate amount of its deposits. It 
shall not at any time make open loans or advances to the United 
States in excess of twenty millions of dollars, nor make any ad- 
vances upon underwritings nor upon real estate or mortgages; nor 
shall it participate in any syndicates. It shall hold no real estate 
except such as may be requisite for its business offices; but real 
property or mortgages acquired in liquidation of a pre-existing debt 
may be held for a period not to exceed two years. 


Sec. 20. That the Bank may purchase from or 

BULLION AND sell to any person or corporation, and deal in, gold 

ExcHaNnGE. bullion and foreign gold coin, and bills of exchange 

payable in foreign countries drawn upon actual con- 

signments of commodities or securities; and if deemed requisite, the 

directors may establish an agency or agencies of the Bank in foreign 
countries. 


We are now to enter upon the consideration of the business func- 
tions of the Bank, and at the outset provide for the limitations which 
are absolutely indispensable. The Bank is not created for the pur- 
pose of competing for business with the existing institutions or those 
which may be hereafter established in localities where additional 
banking facilities are required. Quite the contrary: the central or- 
ganization is to be such an adjunct to the local institutions as will 
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enable them to extend their business upon legitimate lines, thus af- 
fording the respective communities where they are located, all the 
facilities to which they are properly entitled, and which are neces- 
sary for the adequate development of their resources. 

Hence the Bank is prohibited from receiving deposits from any 
source excepting the Federal Government and those banking insti- 
tutions which have joined the federation; and similarly the power of 
granting loans is limited to the Government and such banks. It is 
entirely proper that the privilege of availing itself of the help that 
the central bank will afford shall not be given to a bank that fails to 
exhibit sufficient public spirit and interest in the common good to 
invest the small amount requisite to entitle it to those privileges. 

It is also to be settled at once that the Bank is to be the Govern- 
ment’s sole depository; the details of the system under which this 
business is to be carried on will be elaborated in a subsequent section. 

Payment of interest on bank deposits is forbidden for the same 
reason that underlies the prohibition for competition for private busi- 
ness; the Bank is not to hold out such inducements to obtain the 
deposits of local institutions; whatever deposits are properly to be 
held by it will come to it under other provisions of this charter. It 
may be regarded an open question whether interest should be paid 
upon the Government’s balances; the clause in the above sections is 
hence only permissive, and the matter would always be subject to 


equitable arrangement between the Bank and the Secretary of the 


Treasury. It is admitted that this is a concession to a popular senti- 
ment; the Government will in fact under this plan derive ample re- 
turns of a pecuniary character to compensate it for the use of its bal- 
ances by the Bank; and the Bank can use these balances only in the 
performance ofa publicservice. Upon the other hand there will be 
periods when the Government must be a borrower; when its revenues 
will temporarily be deficient; and upon such occasions the Bank 
should receive proper compensation for advances made by it. 

In order that the Bank may not be used too extensively in finan- 
cing the Treasury, so as to encourage the Government to borrow on 
open account instead of issuing and selling obligations as it should do 
to cover deficits, the amount of such advances by the Bank is limited 
to a reasonable sum ample to tide over a period of temporary need. 

A relatively large reserve is required to be held against deposits 
in order that a sense of absolute security shall prevail throughout the 
land; since the deposits are received and also payable in any form of 
lawful money, the reserve may be held in kind; that is to say, so 
long as the Nation continues to give legal tender power to any form 
of money other than gold coin, the Bank should not be held to greater 
restrictions than are other banks or the people. 

The limit of discount charge to six per cent. is perhaps also open 
to discussion; but it is believed to be a judicious measure, since the 
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ultimate regulative feature needed as a restraint, will be provided 
by the graduated taxation of notes included in a later section. It is 
certainly desirable that the entire country shall feel confident that 
somewhere the means for carrying on legitimate trade and enter- 
prise may be obtained, practically at all times, subject to a rea- 
sonable interest charge. The provision will tend to prevent the im- 
position of exhorbitant rates throughout the country, since it will 
serve to remove the supposed pretext for such rates, i. e. the short- 
age of funds. Means will always be available for bona fide needs, 
and it will be the fault of the local banksif the needs are not promptly 
provided for, since a branch of the Bank able to supply them will be 
within reach of every local bank. The secondary purpose of the 
limitations is to restrain the desire to make large profits for the 
Bank; the institution is not designed to pay handsome dividends, but 
pre-eminently to serve the public. 

There are to be no advances on syndicate operations and under- 
writings, nor on real estate security; the usual proviso respecting 
real estate or mortgages taken for debts, is included as in the na- 
tional banking law. 

Section 20 is included to enable the Bank to participate in the 
regulation of the foreign exchanges for the purpose of protecting the 
country’s gold stock from being drawn upon too freely by foreign 
demands. Under this section it would be authorized to buy drafts 
payable abroad in gold; to sell such drafts; and to pay a higher 
price for gold bullion than the Mint of the United States pays, if in 
the judgment of the directors such a course were judicious. This 
power to deal in international money, or its representative paper, is 
essential to place the Bank in a position to enable it to compete with 


other central banks in the periodic contests for the acquisition of the 


yellow metal. Obviously this is a most important and indispensable 
function; in no other manner can we hope to hold our own in sucha 
contest; and it may prove desirable or necessary to accomplish these 
purposes fully, to have direct agencies abroad; hence the power to es- 
tablish them is given the directors. 

Foreign central banks are generally permitted to do business for 
individuals; in fact however this business is limited; other banks 
are in position to offer greater inducements to depositors; and the 
bulk of the loans are represented by rediscounts. It is not an un- 
usual thing to find Governments heavily indebted to their central 
banks; in the case of the Bank of Spain, for example, its long-con- 
tinued suspension of specie payments is due to the large advances 
which it carried for the Government. 

Respecting reserves upon deposits there is not generally a legal 
prescription as to the rate. In England there is an endeavor to 
maintain a 40 per cent. ratio; but in most of the other countries the 
deposits constitute so small a liability compared with the note-issues 
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that the matter is of less importance than in England. It is to be 
noted that the rediscounts of these central banks do not in any wise 
enter into the deposit accounts. 

The discount ratesare not directly limited by law abroad; but there 
are,in several cases, collateralp rovisions which tend to limit the rate; 
for example the requirement that revenues derived from exactions 
above a fixed rate shall accrue in part or entirely to the Government; 
thus in Belgium all the excess over a 3% per cent. charge goes to 
the public treasury. This feature offers a suggestion which might 
be utilized by us, if upon consideration of the entire plan as devel- 
oped in these pages, the fixing of a 6 per cent. rate as in section 19, 
may be regarded injudicious. 

All foreign central banks make a specialty of the business of 
dealing in bullion, foreign money and exchange. The operations 
have in many of them been so specialized that the purchase or sale 
of foreign bills is a customary method of avoiding the actual import 
or export of gold. Such bills are in many of the banks held as part 
of their reserves under legal restrictions. Obviously the proximity 
of the money centers of Europe to each other renders this latter 
procedure practicable; since gold when actually needed can be 
quickly shipped; here it would not be so. 


Sec. 21. That the Bank may issue its promissory 
IssUE OF notes, payable to bearer on demand, in denomina- 
Notes. tions of five dollars and any multiple thereof, to cir- 
culate as money, under the limitations and condi- 
tions hereinafter fixed. Said notes shall so long as they are redeem- 
able on demand be receivable for all customs, taxes, sales of lands 
and other dues payable to the United States, and when held by any 
banking association, may be counted as part of its lawful reserve. 
Said notes shall be in such form as may be approved by the Secre- 
tary of the Treasury, and shall be printed from engraved plates in 
the best manner to guard against counterfeiting or alteration; and 
all provisions of the laws of the United States relating to the alter- 
ing or counterfeiting of notes of the United States and of national 
banking associations, shall in every respect be applicable to the notes 
of the Bank. 


It is proper that the Bank shall not issue notes of denominations 
less than five dollars; in the opinion of some the minimum should 
be a larger sum; but since the greatest demand is for the five dollar 
denomination, during the seasons when the needs arise, it would be 
a limitation upon the utility of the notes to prohibit such small ones. 

The quality of the notes is fixed the same as that of gold certifi- 
cates; they are not to be legal tender, but receivable for public dues 
and available for bank reserves. It is desirable that in form and 


appearance the notes shall be approved by the Government and that 
the law protecting the public and the Bank against fraudulent alter- 
ations be applicable to the issue. 

(To be Continued.) 








THE NEGOTIABLE INSTRUMENTS LAW. 


A SERIES OF PRACTICAL ARTICLES RELATIVE TO THE 
LAW OF NEGOTIABLE INSTRUMENTS. 


CITING RECENT AND IMPORTANT DECISIONS 
(These articles were commenced in the July issue.) 


BY JOHN EDSON BRADY, OF THE NEW YORK BAR. 


—_———— 


. Il. FORM AND INTERPRETATION (Continued). 
PAYABLE TO ORDER OR BEARER. 

T is declared by the statute that an instrument to be negotiable 
| must be payable ‘‘to order or to bearer.’’* While this is declara- 
tory of the law merchant, there are jurisdictions wherein a differ- 
ent rule has applied. At an early date the following statute was 
enacted by the legislature of North Carolina: ‘‘Every bill, bond or 
note for money, whether sealed or not, and whether expressed to be 
payable to order, or for value received, or not, shall be negotiable 
in the same manner as promissory notes.”*+ A similar statute was 
at one time in force in Tennessee. In both of these states the Ne- 
gotiable Instruments Law is now in force and it is the law there, as it 
is in most of the states, that if an instrument is not payable to order 
or to bearer, it is not negotiable. This rule of the law of negotiable 
instruments is as old as the law merchant. In the words of Chief 
Baron Eyre: ‘‘If I putin writing these words: ‘I promise to pay £ 500 
on demand, value received,’ without saying to whom, it is waste 
paper. IfI direct another to pay £500 at some day after date, for 


value received, and not say to whom, it is waste paper.” { 

If no payee is definitely named or referred to in an instrument inten- 
ded to be negotiable, the instrument is fatally defective. Thus,a paper 
reading ‘‘ good for one hundred and twenty-six dollars on demand, ” is 
not a negotiable instrument.t+ Noris an instrument negotiable which 
contains the words ‘* pay on within $750,’** nor one which directs the 
drawee to ‘‘ pay to the order of on sight.” {{ In Hendricks’ Execu- 
tors v. Thornton,a it was held that a note in regular form, payable 

For convenience, the New York statute is used as the basis for these articles. 
The section numbers referred to therefore will be the numbers that appear in that 
statute. All questions relative to or suggested by it will be answered by our Legal 


Department. 
*§ 20 N. Y. Neg. Inst. Law, subd. 4. + N.C. Act of 1876. 
{ Gibson v. Minet, 1 H. BI. 618. ++ Brown v. Gilman, 13 Mass. 158. 


** Douglass v. Wilkeson, 6 Wend. 637. tt McIntosh v. Lytle, 26 Minn. 336. 
a45 Ala. 300. 
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to the estate of T. A. Thornton, might be sued on by Thornton's 
personal representative. On the other hand, it was held in a New 
York case, Lyon v. Marshall, 11 Barb. 248, that a note payable to an 
estate did not sufficiently designate a payee to be entitled to negotia- 


bility. The court said: ‘‘ The instrument sued on (by Lyon's rep- 


resentatives) was made payable to the ‘estate of Moses Lyon, de- 


ceased,’ and not to any person or persons by name; such an instru- 


ment is clearly not a negotiable instrument under the statute. But 


whatever it may be considered, it is certainly not a promise to pay 


the testator, for he is described as deceased. It could only be re- 


covered on as a promise to pay some other person or persons. If it 


be 


regarded as a promise to pay the plaintiffs, as it was treated in 


this case, there was no necessity for their suing in a representative 


capacity.” The correct holding on this point would seem to have 


been made in a subsequent New York decision.{ The action was 


brought by the holder of a note payable to the ‘‘order of the estate 


of 


D. G. Littlefield.” It was held that the note was payable to a 


fictitious person, and, therefore, payable to bearer under the statute 


then in force, which was substantially similar to the present provis- 


ion of the Negotiable Instruments Law. 


of’ 


’ etc., was the basis of action in the case of Gilley v. Harrell.++ The 1s 


A note which read ‘‘I promise to pay to Robert B. Meeks the sum 


maker defended on the ground that, if he signed the note, he was in- 
toxicated at the time, and that the note was obtained through fraud 
and given without consideration. The bill being in the hands of an 


innocent holder, the defense would be good only in the case of a non- 


negotiable instrument. And, as the note was payable neither to 


order nor to bearer it was held to be non-negotiable under the pro- 


visions of the Negotiable Instruments Law. A promissory note in 
these words: ‘‘We hereby agree to pay you the sum of,” etc., was 
held to be non-negotiable for the reason that it was not payable to 


order or to bearer, {{ and a bill of exchange, phrasedas follows: ‘‘Please 


pay to John Westberg five hundred eighty-five dollars,’”’ was held de- 


void of negotiability for the same reason.a 


In a Wisconsin case é the action was brought on the following note: 
$2,500. La Crosse, Wtsconsin, Sept. 2d, 1907. 
Four months after date I promise to pay fer value 
recetved to the order of twenty-five hundred dollars, 
at the office of the People’s Bank at Bloomington, : 
Illinois, with interest at 7 per cent. perannum until : 


pa td. 


t Lewisohn v. Kent & Stanley Co., 87 Hun 256. 

tt Tenn., ror S. W. 424. tt Fulton v. Varney, 117 App. Div. (N. Y.) 572. 
a Westberg v. Chicago Lumber & Coal Co., Wis., 94 N. W. Rep. 572. 

6 Smith v. Willing, Wis., tor N. W. Rep. 692. 
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The note was written on a printed form and the space between 
the words ‘‘to the order of” and the word ‘‘dollars,”’ intended for the 
name of the payee and the amount was entirely filled up with the 
written words ‘‘twenty-five hundred.” It was held that the note was 
non-negotiable for the reason that it named no one as payee. 

The rule that the delivery of a negotiable instrument, contain- 
ing a blank space for any of the material elements thereof, implies 
authority to fill up such blank in the hands of any one to whom it 
may come, was invoked by the plaintiff. This implied authority de- 
pends, however, on the very existence of ablank. There isnoright 
in the holder of a contract, negotiable or otherwise, to rewrite it, or 
insert omitted provisions,except where the signer, by leaving a blank, 
obviously delivers it with such intention. In the note in this case 
there was no blank; the writing joined to the printed part without 
physical break or separation. There was, therefore, no implied 
authority to fill in the name of a payee. 

A somewhat similar case came up recently in Michigan.{ The 
action was brought on a check wherein the drawer had drawn a line 
through the space provided for the payee’s name. The check was 
held to be void for want of a payee. ‘‘ Not only ‘did Mr. Gordon 
(the drawer) fail to insert the name of a payee, or to leave a blank 
where the name of the payee might be inserted, but he did more; he 
drew a line through the blank space, making it impossible for any 
one else to insert therein a name, indicating very clearly that he not 
only declined to name a payee but intended to make it impossible for 
any one else to do so.” 

In Zander v. New York Security & Trust Co.,t+ it appeared that 
the plaintiff, having lost a certificate of deposit issued by the defend- 
ant trust company, sued to compel the company to issue a new cer- 
tificate. Section 1917 of the New York Code of Civil Procedure 
provides that an action on a Jost negotiable instrument may be 
proved by parol evidence but requires the plaintiff to give a bond in- 
demnifying the defendant against the costs of the action. The de- 
fendant trust company wished to compel the plaintiff to give sucha 
bond under the section of the Code referred to and the question 
came up whether the certificate of deposit was negotiable, inasmuch 
as section 1917 related to negotiable instruments only. The certificae 
after acknowledging the receipt of the money stated that the com- 
pany ‘‘ will repay in current funds the like amount to the said Caro- 
line Zander, or fer assigns."" Not being payable ‘‘to order or 
bearer,” the certificate was held non-negotiable. Had the certificate 
been payable to the depositor or his order, it would have been within 
the section and a bond would have been required. It was so held in 
Frank v. Wessels, 64 N. Y. 155. 

What Constitutes an Instrument Payable to Order.— That there 


{ Gordon v. Lansing State Savings Bank, 133 Mich, 143. 
t+ 39 Misc. Rep. (N. Y.) 98, Aff’d, 81 App. Div. 635. 
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may be no doubt as to the meaning of the words payable to order the 
statute sets forth the instances in which an instrument is payable to 
order.** Itis provided that an instrument ‘‘ zs payable to order where 
it ts drawn payable to the order of a specified person or to him or his 
order.” Aninstrument may be drawn payable to the order of ‘‘a 
payee who is not maker, drawer or drawee, or the drawer or maker.” 
An instance of a note payable to the order of maker is shown in the 
case of Moses v. Bank,* where it was held that a note in this form first 
takes effect as a contract upon its indorsement and delivery by the 
maker to the first taker. 

When an instrument in the form of a promissory note negotiable 
by the law merchant is made payable to the order of the maker him- 
self, it isincomplete; indeed, it is a nullity, until it has been indorsed 
and delivered by the maker. Until such indorsement and delivery, 
there is no payee or promisee, and the instrument is in the nature of 
a written promise to pay to the person to whom the maker shall, by 
indorsement, order payment to be made. By special indorsement a 
particular person may be made payee, as if his name were originally 
inserted as such in the note. The maker’s indorsement in blank will 
make the instrument equivalent to a note payable to bearer. 

In an Indiana case,+ the action was based on a note, which read: 
‘‘Five months after date I promise to pay tothe order of myself.”” On 
the back of the instrument was a statement signed by the maker to 
the effect that he was possessed of a certain amount of real and per- 
sonal property above all indebtedness. 

It was held that this was not such an indorsement as would give 
validity to the instrument as negotiable paper. The writing on the 
back of the note was not indicative of an intention to indorse, and 
the signature could not be separated from the writing so as to con- 
stitute an indorsement standing by itself. 

The instrument may be payable to the drawee. } 

In Commonwealth v. Butterick,t+ the defendant was indicted for 
forgery connected with the following instrument: 


Three months after date pay tothe order of myself ° 
eight hundred and fifty dollars, value received, and 
charge the same to the account of your obedtent 
servant, J. S. Butterick. 

To A S. Butterick. 


The instrument was indorsed ‘*].S. Butterick,’’ after which followed 
the forged indorsement ‘‘J. M. Stevenson” on which the indictment 
was based. 


**§ 27 N. Y. Neg. Inst. Law. *149 U. S. 298. 
+ Pickering v. Cording, 92 Ind. 306. t§ 27 N. Y. Neg. Inst. Law, subd. 3 
++ 100 Mass. 12. 
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It was said by the court that, upon principal, as well as by the 
authorities, there can be no doubt that an order for the payment of 
money, drawn by one in his own favor on himself and by himself ac- 
cepted and indorsed, may be treated as a billofexchange. To quote 
from the opinion: ‘‘Such instruments are well known in commerce; 
especially in the case of mercantile firms which have branches in 
different cities, all composed of the same partners.”’ 

The instrument may be made payable to ‘‘/wo or more payees 
jointly’** asa note payable to A and B, or it may be payable to ‘‘one 
or some of several payees,” * as a note payable to A, B & C, or either 
of them, or any twoofthem. Before the adoption of the Negotiable 
Instruments Law the decisions were in conflict on the question of the 
negotiability of an instrument payable to alternate parties. In an 
English caset a note payable toA or B was held not to be negotiable, 
for, as said by Abbott, C. J.: ‘If a note is made payable to one or the 
other of two persons, it is payable to either of them only on the con- 
tingency of its not having been paid to the other, and it is not a good 
promissory note within the statute.” The same rule prevailed in 
some of the United States. In Illinois, where the note was payable 
to “‘Oliver Fletcher or R. H. Oakes, administrators,"’ the court said: 
‘‘The instrument sued on was payable in the alternative to one of 
two persons, and for that reason is not a promissory note and could 
not be sued on as such. * * * Here the promise was to pay Fletcher 
or Oakes; but which, is uncertain; which of them had the right to 
receive the pay is not specified, and the legal right to the money is 
not vested ineither.”} In New York it has also been held that a 
note payable in the alternative is not negotiable.t+ Opposing decis- 
ions have been rendered in South Carolina and by one of the Circuit 
Courts of the United States, where it was held that a note payable in 
the alternative is payable to, and may be sued upon by, either one 
ofthe payees. This is the rule which was embodied in the Nego- 
tiable Instruments Law. 

The instrument may also be payable to ‘‘the holder of an office for 
the time being.” {{ For example, it has been held that a note payable 
to three persons as trustees of an incorporated association or their 
successors in office, is negotiable.a This provision of the law wasin- 
tended to declare the general rule that, where an instrument was 
payable to a person, holding a position of a representative character, 
he might be regarded as the payee of the instrument in behalf of all 
the persons whom he represents. 4 

The last provision of section 27 is to the effect that ‘‘where the in- 
strument is payable to order the payee must be named or otherwise indt- 
cated with reasonable certainty.”” The payee need not be named. It 
is sufficient if he is ‘‘indicated with reasonable certainty."” Thus in 
Adams v. King it was held that a promissory note payable to the 
‘‘administrator of Alner Chase’ was not uncertain as to the payee. 
As was said by the court: ‘‘If the payee be so certainly described as 
to be easily ascertained by allegations and proofs, the promise will be 
valid.” 


** § 27 N. Y. Neg. Inst. Law, subd. 4. *§ 27 N. Y. Neg. Inst. Law, subd. 5. 
+ Blanchenhogen v.Blundell,z B& Ald. 418. { Musselman v. Oakes, tg Ill. 81. 
++ Walrad v. Petrie, 4 Wend. 576. tt § 27 Neg. Inst. Law, subd. 6. 

a Davis v. Garr, 6 N. Y. 124. 6 Ogden on Neg. Inst., page 32 
16 Ill. 169. 





This Department embraces all the newly decided cases of importance to 
bankers, bank counsel and bank directors. The experiences they disclose 
ire likewise worthy the careful attention and stndy of the merchant, 
the depositor and the bank student seeking advancement. Further infor- 
mation regarding any case published will be furnished on application. 


BANK CHARGEABLE WITH DEPOSITOR’S MISAPPRO- 
PRIATION. 


Havana Central Riilroad Company v. Knickerbocker Trust Company, New York Supreme Court, Appel 
late Division, December, 1909. New York Law Journal, December 22, 1909. 


The treasurer of a railroad company, authorized to sign checks, drew three 
checks, aggregating $59,000, to his own order and deposited them to his credit in 
his own bank, which collected them from the company’s bank, and paid cut the 
amount collected on the treasurer's personal checks. The railroad ccmpany sued 
the treasurer's bank. It was held that the fact that the treasurer was depositing in 
his individual account checks against the railroad company’s account, signed by him 
as treasurer, was sufficient to put the defendant bank on inquiry as to the authority 
of the treasurer to make the deposit and that the bank was liable to the railroad 
company. 


INGRAHAM, J]. The complaint alleges that the plaintiff is a foreign 
corporation and the defendant a trust company organized under the 
laws of the State of New York and doing business in the city of 
New York; that prior to February, 1906, one Van Voorhis was the 
treasurer of the plaintiff corporation; that prior to the 23d of Febru- 
ary, 1906, an account was opened by the plaintiff corporation with 


the Central Trust Company of New York under an arrangement by 


which the checks drawn upon such account were to be signed by Van 
Voorhis as treasurer of the plaintiff corporation; that between the 
21st of April, 1906, and the 15th of June, 1906, Van Voohris drew 
three checks upon the deposit account of the plaintiff corporation 
with the Central Trust Company payable to the order of ** W. M. 
Greenwood or C. W. Van Voorhis,”’ signed ‘‘ Havana Central Rail- 
road Company, C. W. Van Voorhis, treasurer,” aggregating over 
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$59,000; that at the same time Van Voorhis, the treasurer of the 
plaintiff corporation, had an individual deposit account with the de- 
fendant upon which he drew checks signed by himself individually; 
that Van Voorhis indorsed these three checks in blank and deposited 
them with the defendant Trust Company to the credit of his individ- 
ual account, and the checks were presented to the Central Trust 
Company by the defendant and duly paid, and the proceeds thereof 
received by the defendant; that the Central Trust Company charged 
these checks against the plaintiif’s deposit account; that subse- 
quently the defendant permitted the said Van Voorhis to draw upon 
his said account to which these checks were credited until the 17th 
of July, 1906, when the account was closed by the presentation to 
and payment by the defendant to the said Van Voorhis of checks to 
the full amount appearing to his credit, which included the amount 
that the defendant had received from the Central Trust Company 
on account of these checks. The complaint then alleges that the 
said Van Voorhis deposited the said checks and each of them in his 
bank account with the defendant and used the said checks and the 
proceeds thereof for his own uses and purposes without any right or 
authority so to do, and that the said checks and each of them were 
without any consideration whatever moving from said Van Voorhis 
to the plaintiff herein; that said Van Voorhis had no right or author- 
ity to draw upon the said account of the plaintiff or to use its funds, 
except for the purposes of plaintiff's business, and that plaintiff was 
not at any of the times mentioned indebted to Van Voorhis in any 
sum whatever; that notice or inquiry by the defendant to and of the 
plaintiff would have revealed and disclosed these facts, and further 
revealed that said Van Voorhis by drawing the said checks and each 
of them and depositing them in his individual account with the de- 
fendant was wrongfully misappropriating and converting the money 
of the plaintiff to his own use; that he was guilty of such misappro- 
priation and conversion both in offering said checks for deposit 
with the defendant and in thereafter drawing from his aforesaid 
account the proceeds of the said checks and appropriating the pro- 
ceeds to his own use; that the defendant did not at any time make 
any inquiry of the plaintiff or any one else concerning the said 
checks or the transactions had therewith, and did not at any time 
give notice to the plaintiff concerning the said checks or their offer 
for deposit with the defendant by Van Voorhis or any of the trans- 
actions relating in anywise thereto or had therewith. 

Defendants by the demurrer concede that Van Voorhis, the plain- 
tiff’s treasurer, having power to sign checks upon plaintiff's deposit 
account with its bank, signed checks in the name of the plaintiff to 
his own order without authority, deposited these checks with the de- 
fendant to his own individual account; that the defendant received 
these checks for the defaulting treasurer’s individual account, col- 
lected the proceeds thereof and placed the same to the defaulting 
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treasurer's individual credit, and subsequently paid out on Van 
Voorhis’ check the amount of such deposits. It has been for many 
years established in this State that if a person holding money or 
property in a fiduciary capacity pays or transfers such money or 
property toa third party with notice of his relation to it for a pur- 
pose foreign to the trust, such third party cannot hold such money 
or property as against the true owner, and that in the case of money 
an action for money had and received will lie in favor of the true 
owner against the person who has received it with notice of its real 
ownership. If the defendant had knowledge that by drawing these 
checks Van Voorhis was misappropriating the corporation's money 
without its consent, and that the use to which Van Voorhis was put- 
ting the money was not the corporate uses, an action would lie. We 
therefore come down to the question as to whether this defendant 
received this money with notice of the fact that it was being misap- 
plied or misappropriated by Van Voorhis to his own use. Van Voor- 
his took to the defendant for deposit to his individual credit checks 
drawn in the name of the plaintiff by Van Voorhis as its treasurer to 
Van Voorhis’ own order and offered those checks to the defendant 
for deposit to his, Van Voorhis’, individual account. On its face this 
is clearly a transaction by which Van Voorhis was abstracting money 
from the treasury of the company to be credited to his individual 
account with the defendant. Certainly any bank officer looking at 
this check would see that Van Voorhis had drawn or was attempting 
to draw from the plaintiff's deposit account the sum of money there 
named to be paid to his own order. A person with a claim against 
the plaintiff corporation receiving such a check would necessarily 
have notice that the corporation was paying its debt with its own 
check. A person having an individual claim against Van Voorhis 
and receiving in payment such a check to pay Van Voorhis’ individ- 
ual debt would clearly have notice that Van Voorhis was using the 
funds of the plaintiff to pay an individual debt, for which the plain- 
tiff was not responsible. In this case Van Voorhis went to the bank, 
presented to it checks drawn by the plaintiff, acting through himself 
as treasurer, payable to his own order and indorsing it, deposited it 
with the defendant, which defendant accepted and received the pro- 
ceeds. By that transaction the defendant became the owner of the 
check and its proceeds and became personally indebted to Van Voor- 
his individually for the amount of the check. 

The effect of this transaction, of which the defendant must be 
chargeable with notice, was that the plaintiff’s money had been taken 
from its possession and control and transferred to the defendant cor- 
poration, who in return for the payment of that money to it had be- 
come indebted to Van Voorhis individually forthe amount that it re- 
ceived. This, it seems to me, placed the defendant in same condi- 
tion as if Van Voorhis had actually used the check or its proceeds to 
pay all individual indebtedness to the defendant with notice to the 
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defendant of the actual ownership of the money or check used for 
that purpose. When this defendant received from Van Voorhis these 
checks and gave Van Voorhis credit for them it became the owner of 
the checks or their proceeds. When or under what circumstances it 
discharged its indebtedness to Van Voorhis, which arose upon the re- 
ceipt of these checks on deposit to Van Voorhis’ personal account, 
would seem to be immaterial. What defendant did was to accept 
the checks on deposit and thereby became indebted to Van Voor- 
his in their account. Clearly if the bank had actual notice that Van 
Voorhis was misappropriating plaintiff's money and that the transac- 
tion was thus fraudulent and unauthorized as to plaintiff, defendant 
would have been liable to the plaintiff for the amount of money it had 
received. And we get back, therefore, to the question as to whether 
the transaction, as it stood, was notice to the defendant that Van 
Voorhis was misappropriating the plaintiff's money when he drew in 
the name of the plaintiff the checks upon the plaintiff's deposit ac- 
count payable tohis ownorder. The delivery of these checks to the 
defendant gave them notice of the fact that the check was the check 
of the plaintiff corporation; that it was drawn by Van Voorhis as its 
treasurer; that it wasdrawn to the order of Van Voorhis individually, 
and that Van Voorhis requested the bank to collect those checks and 
to become indebted to him individually for their amount. It is quite 
clear that the defendant could not shut its eyes to the transaction and 
because of the great number of checks presented or the great mass 
of its business or the number of its depositors refuse to see what any 
one receiving a check and noticing its form must see. A bank or an 
individual ischarged with notice of any fact which appears upon the 
face of a transaction and which a person exercising ordinary intelli- 
gence and having ordinary knowledge of financial affairs would ap- 
preciate and understand. It is the conceded law of this State thata 
check drawn upon a trust fund by a trustee ora check drawn to the 
order of a trustee is notice to a person taking it of the fact that the 
fund upon which the check is drawn or the check itself is the property 
of the trust and not the personal property of the individual trustee 
(Robinson v. Chemical Nat. Bank, 86 N. Y., 404; Gerard v. McCor- 
mick, 130 N. Y., 261; Ward v. City Trust Co., 192 N. Y., 61). 

In Gerard v. McCormick (supra) the plaintiff owned buildings in 
Wall street known as the ‘‘Glass Buildings.’’ One Boswell was the 
agent, having authority to receive and deposit the rent for the build- 
ings and to draw on that account sums due for repairs, insurance, 
taxes, interest on incumbrances, his own commissions, and for the 
usual expenses of such buildings, and then to divide by checks on the 
account the remainder among the plaintiffs according to their respec- 
tive interests. The checks were signed by ‘‘ William Boswell, Agt. 
Glass Buildings.’’ Boswell used a check thus drawn to pay an indi- 
vidual indebtedness due tothe defendant. Upon plaintiff's discover- 
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ing this misappropriation an action was commenced to recover the 
amount of the check from the defendant and a judgment in plaintiff's 
favor was sustained by the Courtof Appeals. In deciding that case 
the court said: ‘‘ The evidence was abundant to authorize the jury 
to find that the amount standing to the credit of ‘ William Boswell, 
Agt. Glass Buildings,’ in the Corn Exchange Bank belonged to the 
plaintiffs, and that by means of the check the sum represented by it 
was by the fraud of Boswell, withdrawn from the account and paid 
to and received by the defendant.” The fact that the account upon 
which these checks in this action were drawn belonged to the plain- 
tiff, that Van Voorhis by drawing the checks and depositing them to 
his own credit misappropriated the plaintiff's money, and that the 
checks were drawn without authority are alleged in the complaint 
and admitted by the answer, so that we have the same facts presented 
in both cases. And the court then in the Gerard case (supra) contin- 
ued: ‘* The remaining question is whether the evidence authorized 
the court to submit to the jury the question of good faith or was suffi- 
cient to authorize the jury to find that the defendant had notice that 
the check was drawn against an account not owned by Boswell.”’ 
And after calling attention to the fact that there was nothing in the 
case which tends to raise any question about defendant's personal 
good faith except that he received a check from Boswell in payment 
of his individual debt, signed ‘‘ William Boswell, Agt. Glass Build- 
ings,’ without inquiry as to the right of Boswell to so use the fund, 
the court said that the question presented was ‘* whether the form of 
the check was sufficient to put the defendant upon inquiry as to the 
authority of Boswell to use the money in paymentof his debt.” And 
after a review of the authorities it was held that the form of the sig- 
nature to the check was sufficient to putthe payee on inquiry as to 
the right of the agent to pay his personal debt out of the fund, and 
that a person having notice that money or property is held by another 
in a fiduciary capacity receives it without inquiry from the agent in 
satisfaction of his personal debt, the sum or property so received 
may be recovered by the true cwner unless the agent was authorized 
to so dispose of it. Wehavein the case at bar all the facts presented 


in the Gerard case upon which a recovery was sustained, the only 


difference being that in one case the check was received in payment 
of an individual debt, and in the other case was received as the con- 
sideration for the defendant assuming a personal obligation to the 
agent individually. It is upon this latter distinction that the de- 
fendant claims that it is relieved from liability. But it seems to me 
that this distinction has no real bearing upon the question as to the 
liability of thedefendant. The defendant received the check drawn 
by plaintiff's treasurer on plaintiff's bank account, payable to the 
plaintiffs treasurer individually, and received the money. The 
receipt of this check was notice to the defendant of those facts. 
And thus, when this defendant received the money, chargeable with 
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notice of the fact that this money was the plaintiff's money, con- 
cededly this defendant could not apply that money so received to the 
payment of a debt which Van Voorhis individually owed to the de- 
fendant, so as to relieve the defendant, from liability to the plaintiff 
for its money that defendant had received. It must be conceded 
that while that money remained on deposit to the account of the treas- 
urer individually with the defendant, that the plaintiff could have 
maintained this action to recover the amount. It was money held 
by the defendant which belonged to the plaintiff, and of which fact 
the defendant had knowledge. Was the defendant discharged from 
this liability because it had paid Van Vooris’ individual checks upon 
it with plaintiff's money? It would not have been justified in paying 
the money out to disch 1arge the individual debts of plaintiff's treas- 
urer, although the piaintiff’s treasurer had so ordered. It is not al- 
leged or claimed that the money was paid for the benefit of or for the 
account of the plaintiff. The allegation, which is admitted, is that 
this treasurer, having thus placed with the defendant bank a sum of 
money which belonged to the plaintiff, of which fact the defendant 


was chargeable with knowledge, ordered the defendant to pay it out 


to third persons by his individual check and for his own benefit. It 
seems to me clear that such a payment did not discharge the obliga- 
tion of the defendant to repay to the plaintiff its money that the de- 
fendant had received, and that therefore a cause of action is alleged. 
This whole subject has been extensively reviewed by the Court of 
Appeals in the case of Ward v. City Trust Company (supra), and 
further discussion would seem quite unnecessary. 

We are met in this case by an appeal to protect the financial in- 
stitutions of this city from the liability that will be imposed upon 
them by charging them with notice of the form of all checks received 
on deposit. But if an exception is to be made in favor of large in- 
stitutions because of the impracticability of examining all checks pre- 
sented to them, it must be made by either the Legislature or court of 
last resort, as this court has merely to administer the law as it finds it. 

It follows, therefore, that the judgment appealed from must be 
affirmed, with costs, with leave to the defendant to withdraw the de- 
murrer within twenty days and answer on payment of costs. 


PaTtTersoN, P. J., and LauGuuin, J., concur. 


Scort, J. (dissenting). I dissent. The judgment appealed from 

ems to me to extend the responsibility of persons dealing with trus- 
tees notonly beyond anything that has yet been judicially decided, but 
also beyond practicable limits. Of course, there can be no doubt that 
if the defendant had received the checks in payment of an obligation 
due to it from Van Voorhis, whether by reason of overdraft or other- 
wise, it would have been chargeable, from the form of the checks, 
with notice that Van Voorhis was using plaintiff's money to pay his 
individual obligations, and was thus misappropriating plaintiff’s 
funds (Ward v. City Trust Co., 192 N. Y., 61). In such a case the 
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misappropriation would have been complete when the money was 
paid over, and the mere fact of its use for that purpose would estab- 
lish the fact of its misappropriation. This case, however, is very 
different. There were two distinct periods at which defendant acted. 
First, when it received the checks on deposit, and second, when it 
paid out money on Van Voorhis’ drafts. The form of the checks 
which Van Voorhis deposited undoubtedly served to give notice to 
defendant that Van Voorhis was plaintiff's treasurer, and that he 
was depositing plaintiff's money to the credit of his personal account. 
This, however, did not amount to notice of diversion or misappro- 
priation, for there is no rule of law compelling the treasurer of a 
corporation to deposit the funds committed to his charge in any par- 
ticular way. The plaintiff had intrusted its money to its treasurer, 
as an individual, not to any particular bank account, and the deposit 
with defendant did not operate to take the funds out of the custody 
of the treasurer, but to leave them there. Iam quite unable to see 
that the acceptance of the checks as a deposit to the credit of the 
very person who was presumptively entitled to the custody of the 
fund was equivalent to acquiescence in a diversion, because, in point 
of fact, so long as the money remained in Van Voorhis’ custody it 
was not diverted, but was in the custody of plaintiff's treasurer, 
where it ought to be. 

When we come to the paying out of the money, it seems to me 
that it is equally difficult to hold detendant. ‘The utmost notice with 
which defendant was chargeable, by reason of the form of the de- 
posit, was that Van Voorhis, the plaintiff's treasurer, had deposited 
the plaintiff's money inhisown name. That isto say, it had received 
notice that the account which was standing in the name of Van 
Voorhis, as an individual, was in fact the account of Van Voorhis, as 
treasurer. If it had been such in form the defendant would have 
subjected itself to no liability in paying out the money upon Van 
Voorhis’ check, and would have been under no obligation to inquire 
to whom or for what pur —_ it was being paid out. The rule of lia- 
bility sought to be fastened upon defendant, who bore no contractual 
obligation to the plaintiff, is much more stringent than could be ap- 
plied to plaintiff's depository bank, for Van Voorhis might have 
drawn the money in cash without imposing any legal obligation of 
inquiry upon the depository bank, or could, without necessarily 
awakening suspicion, have drawn checks to the order of any one, 
except himself, even to pay his individual debts. The defendant 
was a mere conduit through which the money passed, and the judg- 
ment below, in my opinion, holds it to a quite unreasonable respon- 
sibility, and one which finds no direct support in any case to which 
our attention has been called. In all of those relied upon by plain- 
tiff there have been present the important fact, which is absent here, 
that the bank or individual to whom the diverted money was paid re- 
ceived it in payment of a debt or in some other way reaped a benefit 
from the payment. When that fact is absent a different rule has 
heretofore been applied (Gray v. Johnston, 1868, L. R., 3, H. L., 1; 
Coleman v. Bucks & Oxen Union Bank, 16e7, 2 Ch. Div., 243 
Shields v. Bank of Ireland, 1901, 1 Irish Rep., 222; Ashton v. Pres'’t, 
&c., Atlantic Bank, 3 Allen, 217; Batchelder v. Cent. Nat. Bank, 188 
Mass., 25; Safe Deposit & Trust Co. v. Diamond Nat. Bank, 194 Pa. 
State Rep. 334; Rhinehart v. New Madrid Banking Co., 99 Mo. App., 
381; Martin v. Kansas Nat. Bank, 66 Kansas, 655). 


McLaucuHL, J., concurs. 
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GUARANTY OF BANKS DEPOSITS. 


Nebraska statute held unconstitutional. 
First State Bank v. Shallenberger, Uuited States Circuit Court, Oct. 16, 1909. 172 Fed. Rep. 999. 


The Nebraska Act of March 25, 1909, prohibiting individuals from engaging in 
the business of banking except through the medium of a corporation, and requiring 
contributions from all such corporations, to a depositors’ guaranty fund, to be used 
in the payment of claims of depositors of insolvent banks, is contrary to the consti- 
tution of the United States and the Constitution of the State of Nebraska. 


Bill by the First State Bank of Holstein, Neb., and others against 
Ashton C. Shallenberger, Governor, and others, for an injunction. 
Decree for complainants. 

T. C. Muncer, District Judge. The Legislature of Nebraska 
passed an act relating to the conduct of the banking business within 
the state, by others than national banks, which was approved March 
25, 1909 (chapter ro, p. 66, Laws Neb. 1909). This act purports to 
be a comprehensive regulation of the business named and to repeal 
existing laws upon that subject. It prohibits individuals from en- 
gaging in the banking business, unless they do so through the agency - 
of a corporation, and also conditions the right to engage in that busi- 


ness upon the making of enforced contributions to a separate fund, 
called a ‘depositors’ guaranty fund,” to be used for the payment of 
the claims of depositors of any bank organized under the state law, 
which shall become insolvent. The state banking board is given au- 
thority to draw the money out of this fund to discharge the obliga- 
tions of the insolvent bank to its depositors. 


The complainants are certain incorporations and private individ- 
uals who were engaged in the banking business in this state under 
the laws in force prior to the passage of the act in question, and the 
object of the bill is an injuntion against the enforcement of the act. 
The case is submitted for final decree upon a demurrer to complain- 
ants’ bills. The questions involved are whether the act violates the 
provisions of the Constitution of the United States and of the Con- 
stitution of the state of Nebraska. May the Legislature of Neb- 
raska restrict to corporations formed under the laws of the state the 
right to engage in the banking business, and at the same time re- 
quire them, as a condition of engaging or continuing in such busi- 
ness, to make these periodic contributions to what is called the ‘‘de- 
positors’ guaranty fund”? 

The banking business is one of the ancient and ordinary occupa- 
tions, and has been and is recognized as a lawful business, not only 
in the state of Nebraska, but in all states of the Union, and in gen- 
eral in all countries that have developed civilization and commerce. 





34 THE BANKING LAW JOURNAL. 


It has not been regarded as a business of such harmful tendencies 
that society might entirely forbid its exercise. 

Section 1 of the fourteenth amendment to the Constitution of the 
United States provides that: 

“No state shall make or enforce any law which shall abridge the privileges or 
immunities of citizens of the United States; nor shall any state deprive any person 
of life, liberty or property without due process of law.” 

And section 1 of article 1 of the Constitution of Nebraska de- 
clares that all persons have certain inalienable rights, and ‘‘among 
these are life, liberty and the pursuit of happiness’’; and section 3 of 
the same article provides that: 

‘*No person shall be deprived of life, liberty or property without due process of 
law.” 

In the Slaughter-House Cases, 16 Wall. 36, 116, 122, speaking of 
that portion of the fourteenth amendment to the national Constitu- 
tion, Mr. Justice Bradley said: 

‘*This right tochoose one’s calling is an essential part of that liberty which it is 
the object of the government to protect; and a calling, when chosen, is a man’s 
property and right. Liberty and property are not protected where these rights are 
arbitrarily assailed. * * * In my view, a law which prohibits a large class of citizens 
from adopting a lawful employment, or from following a lawful employment pre- 
viously adopted, does deprive them of liberty, as well as property, without due pro- 
cess of law. Their right of choice is a portion of their liberty; their occupation is 
their property.” 

In the case of Allgeyer v. Louisiana, 165 U. S. 578, 589, the 
court quoted with approval from these remarks of Justice Bradley, 
and said: 

‘‘The liberty mentioned in that amendment means, not only the right of the 
citizen to be free from the mere physical restraint of his person,.as by incarceration, 
but the termis deemed to embrace the right of the citizen to be free in the enjoyment 
of all his faculties, to be free to usethem in all lawful ways, to live and work where 
he will, to earn his livelihood by any lawful calling, to pursue any livelihood or 
avocation, and for that purpose to enter into all contracts which may be proper, 
necessary and essential to his carrying out to a successful conclusion the purposes 
above mentioned.” 

At common law the business of banking was regarded as one of 
the lawful occupations, in which citizens might engage. In the case 
of Bank of California v. San Francisco, 142 Cal. 276, the court says: 

‘«Admittedly, the mere right to do a banking business is not a franchise in any 
sense of the word. It belongs to citizens generally, and is a common right, in the 
same sense that the right to doa grocery or dry goods business is available to all 
citizens, and no grant from the sovereign is essential to its existence. Any individ- 
ual, orany number of individuals, may, under such regulations as the state in the 
exercise of its police powers, may legally make, engage therein, without any grant 
from the state.” 

And in Bank of Augusta v. Earle, 13 Pet. 519, 596, it is said: 

‘At common law the right of banking in all its ramifications belonged to in- 
dividual citizens and might be exercised by them at pleasure. * * * Undoubtedly 
the sovereign authority may regulate and restrain this right.” 
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Of like import are State v. Scougal, 51 N. W. 858; Ex parte Pitt- 
man (Nev.) 99 Pac. 700; 5 Cyc. 433. 

By express terms of the act in question individuals may transact 
the banking business only under corporate form and management,and 
such corporations must also submit to the payment out of their funds 
of the claims of the private creditors of other banks when such banks 
become insolvent, although the banks required to make such payment 
have had no supervision or control of the acts of such insolvent bank. 
It is said that this requirement is not a deprivation of the property 
of the citizen engaged in the banking business, but is merely a rea- 
sonable regulation of the business under the police power of the state; 
that banks are subject to regulation by the state; and that failure of 
banks to pay their depositors causes such widespread financial loss 
and attendant suffering, and so impairs business confidence, that the 
state has an especial interest in the prevention of such disasters. It 
is apparent that the effect upon the community of the insolvency of 
banks can differ only in degree, and not in kind, from the effect of 
the insolvency of any other debtor. In fact, the failure of large rail- 
way, insurance, mercantile, or manufacturing companies may, and 
often does, more profoundly effect the business community than the 
failure of a small bank. 

If the state possesses the power to single out a certain form of 
business activity and to compel the citizen who engages in it to pay 
the losses of strangers, whose only relation to him is that their busi- 
ness is known by the same general name, why may it not require all 
those engaged in one occupation to pay the losses of those engaged 
in other occupations? And if the state may require those of one 
class to contribute to the losses of the same class, it is but a step 
further to require the fortunate to bear the financial losses of the less 
fortunate as often as inequality of fortune may arise. The provisions 
relating to the depositors’ guaranty fund cannot be sustained on the 
theory that society is discharging an obligation it owes to those 
pauper and dependent classes who have always been regarded as 
proper subjects of its bounty and care. The creditors of banks are 
like the creditors of any other debtor, and this act is not confined to 
the relief of paupers; but payment is required of all depositors, what- 
ever their financial condition may be. 

It is insisted that the provision in question is similar to those 
regulatory measures often imposed upon banking and other business 
interests, whereby the state lawfully imposes license fees, requires 
frequent examinations or inspections, designates the character of in- 
vestments that may be held, prescribes the amount of capital neces- 
sary to engage in a designated business, and the like. It is sufficient 
to say that these and similar measures are founded on the theory 
that they merely require the one upon whom they are imposed to 
pay the expense of inspection of his own business and to safeguard 
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those who deal with him. It is entirely clear that this act of the 
Legislature does deprive the citizen of his right to engage in a law- 
ful business, except upon the terms that the state will take of his 
property, without his consent, for the private use of others, and with- 
out due process of law. This is not accomplished by requiring that 
A, shall pay directly to B, or to B’s creditors, a certain sum of money 
for the financial relief of B, or of his creditors; but the same result 
is effected through a process akin to taxation. It is well settled that 
the state cannot, under the form of taxation, take the property of 
its citizens and give it to build up the private fortunes of others. 

In Loan Association v. Topeka, 20 Wall. 655, 663, bonds of the 
city of Topeka were in question, which had been voted, pursuant to 
an act of the Legislature, to aid a manufacturing company in estab- 
lishing its shops at that city. In declaring them void the court said: 

‘**It must be conceded that there are such rights in every free government 
beyond the control of the state. A government which recognized no such rights, 
which held the lives, the liberty, and the property of its citizens subject at all times 
to the absolute disposition and unlimited control of even the most democratic depos- 
itory of power, is after all but adespotism. * * No court, forinstance, would hesitate 
to declare void a statute which * * should enact that the homestead now owned by 
A should no longer be his, but should henceforth be the property of B. * * To lay 
with one hand the power of the government on the property of the citizen, and with 
the other to bestow it upon favored individuals to aid private enterprises and build 
up private fortunes, is none the less a robbery because it is done under the forms of 
law and is called taxation. This is not legislation. It is a decree under legislative 
forms. * * If it be said that a benefit results to the local public of a town by estab- 
lishing manufactures, the same may be said of any other business or pursuit which 
employs capital or labor. The merchant, the mechanic, the innkeeper, the banker, 
the builder, the steamboat owner, are equally promoters of the public good, and 
equally deserving the aid of the citizens by forced contributions. No line can be 
drawn in favor of the manufacturer which would not open the coffers of the public 
treasury tothe importunities of two-thirds of the business menof the city or town.” 

It is also apparent that the prohibition of the right to engage in 
the banking business by individuals, except upon the terms ¢tated, 
was the inducement to the passage of this act of the Legislature. 
Unless it be wholly void, there is no other state statute regulating 


the conduct of the banking business, and to assume that the Legisla- 


ture would have passed this act, even although not applying to indi- 
viduals, implies that it would have left individual bankers free from 
any restraint, with liberty to operate as many banks as they chose, 
to receive deposits, including the public money, to operate with little 
or no capital, to make no reports, be subject to no examination, and 
pay no license fees while subjecting corporate banks to the strictest 
regulation, and only allowing them to do business when possessed of 
fixed and large amounts of capital. 

Counsel at the argument conceded, and rightly so, as we think, 
that if the act could not lawfully prohibit individuals from engaging 
in the banking business, except upon the terms stated, the whole act 
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must fail. In this view of the case, it has not been necessary to de- 
cide whether or not the act could be sustained as to existing banking 
corporations, if it were valid in other respects. Neither has it been 
necessary to decide whether the state, as a matter of regulation only, 
could restrict the business of banking to corporations, if the other re- 
strictions, unlike the present guaranty fund provision, were all such 
as lawfully could be imposed upon individuals engaged in that busi- 
ness. See Commonwealth v. Vrooman, 164 Pa. 306; L. R. A. 250, 
44 Am. St. Rep. 603; State ex rel. v. Woodmansee, 1 State v. 
Scougal, 3 S. D. 55. 

The act not only attempts to exclude individuals from engaging in 
the banking business, unless they do so through the agency of a cor- 
poration, but also attempts to impose upon them, as a condition to 
their engaging in that business even in that form, a duty to make 
good the obligations of all other bankers in the state to their deposi- 
tors. For the reasons before stated, we are of opinion that this can- 
not be done consistently with the fourteenth amendment to the 
national Constitution, or with section 3 of article 1 of the state Con- 
stitution, and that the act is therefore void. 

It follows that the demurrer must be overruled, and a decree must 
be entered enjoining the enforcement of the act. 


+, +, ~,_ 


PARTNERSHIP NOTE. 


Campbell v. Huffines, Supreme Court of North Carolina, November 11, 1909. 658. E. Rep. 1000 


Where one of two partners allowed the other to retain his copy of the partner- 
ship agreement, after they had agreed to terminate the partnership, he was liable on 
a note signed in the firm name by the party holding the agreement, which he showed 
for the purpose of obtaining money on the note. 


The evidence discloses the following facts: One W. H. Harp on 
May 23, 1903, applied to plaintiff for a loan of $500. Harp was in the 
retail whisky business in Greensboro, and doing business in a build- 
ing owned by defendant. Harp called plaintiff into his place of busi- 
ness. The plaintiff at first declined to make the loan; that Harp was 
not considered solvent.. Harp took from his safe a written contract 
of partnership between him and defendant, dated June 5, 1902, which, 
among other things, stipulated that Harp should manage the business, 
do the buying, pay the bills, make all contracts, sign all checks, and 
have entire control of the business; that each of the partners was the 
owner of one-half; that defendant had loaned Harp the money to 
buy a one-half interest in the business of C. A. Miller & Co.; that 
the business should be conducted under its then name, C. A. Miller 
& Co., until July 1, 1902, and after then should be changed to such 
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name as might be agreed upon, that the partnership should continue 
until July 1, 1903. Plaintiff testified: That he knewthe signature 
of D. R. Huffines, and, after seeing the written agreement, loaned 
the money and took a note signed Harp and Huffines. That Harp 
told him the money was needed to pay bills. That Huffines was out 
of town. That the money would be repaid in ashort time. That 
$200 was repaid him by Harp by check given him by Harp in the 
place of business. The defendant admitted signing the contract of 
partnership; that on the next day thereafter he decided not to proceed 
further; that he agreed with Harp tocancel thecontract; that he tore 
up his copy and Harp promised to tear up and destroy his copy; that 
he did furnish Harp the money to buy a one-half interest in the busi- 
nessof C. A. Miller & Co. and took his note for $1,200, and that Harp 
had paid him $700. The jury found in response to issues submitted 
without objection that the defendant and Harp were partners at the 
time plaintiff loaned the money, and that the defendant and Harp 
were both indebted to plaintiff for the balance due. The defendant 
Huffines alone appealed from the judgment rendered on the verdict. 


MANNING, J. We think the judgment of the court below issustain- 
able by the application of a few well-settled principles. The first 
headnote (which the opinion sustains) of Cotton v. Evans, 21 N. C. 
284, declares; ‘‘A mercantile instrument, given in the partnership 


name, binds all the partners unless the person who took it knew, or 
had reason to believe, that the partner who made it was improperly 
using his authority for his own benefit, to the prejudice, or in a way 
that might be to the prejudice, of his associates.”’ Again, itis de- 
clared in that opinion: ‘‘In such a case there is a loss to fall on one 
of two innocent persons; and the question is: Which of them ought 
to bear it? Manifestly he who intrusted the power. It wassuscepti- 
ble of abuse, and he knew that when he conferred it. It is not in 
point of form exceeded; and, if it has been employed for a different 
purpose than that for whichit was created, that is a risk that must 
have been seen and undertaken from the beginning.” This case has 
been at this term cited with approval in Powell v. Flowers and McPhail, 
65S. E. 817, in which other cases are cited sustaining the same prin- 
ciple. The defendant signed the articles of partnership, gave Harp, 
his copartner, a duplicate original, permitted him to keep it. Harp 
took it out of the iron safe in the place of business, showed it to plain- 
tiff, and plaintiff, knowing the defendant’s signature, loaned the money 
on the faith of it. The date of the loan was within the time stipu- 
lated forthe duration of the partnership. The defendant put it inthe 
power of his associate, Harp, to mislead the plaintiff and to defraud 
himself. The question simply is which should suffer the loss—the 
plaintiff or the defendant ? 

It is well settled by many adjudications here and elsewhere that 
the party putting it within the apparent power of another to commit 
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a fraud should suffer a loss, rather than a stranger who has innocently 
and in good faith acted upon this apparent power. By the written 
contract the defendant was an actual partner, not simply an apparent 
partner. What the partner, Harp, did was strictly within his power, 
under the written agreement and within the time stipulated for the 
duration of the partnership. ‘‘ Where a man holds himself out as a 
partner, or allows others to do so, he is properly estopped from de- 
nying the character he has assumed, and upon the faith of which cred- 
itors may be presumed to have acted.” 22 Am. & Eng. Enc. 55; 
Thompson v. Bank, 111 U. S. 529. The defendant could easily have 
seen that the duplicate original held by Harp was destroyed, and the 
protection of himself from liability would clearly seem to have de- 
manded it. We have carefully examined the exceptions taken by 
the defendant at the trial, both in the taking of the evidence and 
to the charge of his honor and the authorities cited in the able brief 
of his attorney, and we find no error. 
The judgment is therefore affirmed. 


FORGED CHECK. 


Title Guaranty and Trust Co., vy. Haven and another, New York Court of Appeals, Nov. 30, 1909. New 
York Law Journal, Dec. 14, 1909, 


The plaintiff trust company paid a check for $9,953.83, drawn to the order of 
the Collector of Assessments and Arrears of New York City, the signature on which 
was forged. Upon discovering the forgery the trust company brought an action 
against the owners of the property, the assessments against which were paid with 
the check. The owners in the meantime had sold the property. There was no evi- 
dence as to the identity of the forger, or that the owners had any knowledge of the 
payment of the assessments with the forged check until after the event. It was held 
that section 112 of the Negotiable Instruments Law, providing that the acceptor of a 
negotiable instrument admits ‘‘the existence of a drawer, the genuineness of his 
signature and his capacity and authority to draw the instrument,” has no application 
in behalf of one who has acquired the paper without consideration, as was the case 
here. It wasfurther held that the trust company was entitled to be subrogated to 
the lien of the city as against the proceeds of the sale of the land inthe hands of the 


defendant owners. 


BartLett, J. The defendants had acquired by devise certain 
lands in the City of New York, subject to a lien of $9,953.83 for 
assessments, imposed by the city for regulating and grading an 
avenue. Being the owners of such lands, they agreed to sell the 
premises free and clear of all liens and incumbrances. Under the 
contract of sale payment was made in three installments. Before 
the last payment the assessments were paid, not by the defendants, 
by means of a check for the amount thereof drawn upon the plaintiff 
corporation to the order of the Collector of Assessments and Arrears 








40 THE BANKING LAW JOURNAL. 


of New York City. The check purported to be signed by William O. 
Green, trustee, who had authority to draw checks against a deposit 
with the plaintiff to the credit of the estate of Andrew H. Green. 
The signature was a forgery, but the plaintiff paid the check believ- 
ing it to be genuine. There is no evidence as to the identity of the 
forger or that the defendants had any notice or knowledge of the 
payment of the assessments by means thereof until after the event. 
After ascertaining the forgery the plaintiff restored to the credit of 
the estate of Andrew H. Green in its deposit accourt the amount of 
the forged check which had previously been charged against it. 

Upon these facts the plaintiff brought this suit praying judgment 
that upon the payment of the assessments the plaintiff became subro- 
gated to the lien of the assessments upon the lands subject thereto 
and that such lien remains in full force as between the parties to the 
action; that the lien attached to the moneys received by the defend- 
ants as the purchase price, which in equity represents the land, and 
that the plaintiff recover the amount of the assessments from the 
defendants. 

The answer denied all the allegations of the complaint except the 
ownership of the lands, the contract to sell the same and the convey- 
ance thereof under the contract. It further averred that the premi- 
ses were devised to the defendants by Marianna A. Ogden of 
Newport, R. I., subject to the assessments which were confirmed 
and levied during her lifetime; that Andrew H. Green, for nany 
years prior to his death, was her agent and personal representative in 
reference to the management and care of her real estate; that the 
said Marianna A. Ogden sent him $9,953.83 for the purpose of pay- 
ing the assessment, but he never paid the same; and that all these 
matters were known to the plaintiff corporation when it restored to 
the credit of the Andrew H. Green estate the amount paid out on 
the forged check. 

The issues were referred to a referee to hear and determine. He 
found the facts substantially as set forth in the pleadings, except 
that there is no finding of the receipt of any money by Andrew H. 
Green from Marianna A. Ogden with which to pay the assessments. 
The Appellate Division, by a divided court, has affirmed the judg- 
ment in favor of the defendants which was entered upon the referee's 
findings. 

Both the referee and the judge who wrote the prevailing opinion 
below thought that the case was controlled by section 112 of the Ne- 
gotiable Instruments Law, which provides that the acceptor of a ne- 
gotiable instrument admits ‘‘ the existence of a drawer, the genuine- 
ness of his signature and his capacity and authority to draw the 
instrument.” This enactment is merely declaratory of the common 
law. The leading English case in which it is enunciated is Price 
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v. Neal (3 Burrow, 1354), decided by Lord Mansfield in 1762. The 
leading New York case to the same effect is National Park Bank v. 
Ninth National Bank (46 N. Y., 77). But the doctrine of these deci- 
sions, now found in the rule formulated by section 112 of the Nego- 
tiable Instruments Law, applies only in favor of one who is a holder 
for value of the instrument which turns out to have been forged. 
Thus, Lord Mansfield in Price v. Neal (supra) dwelt upon the fact 
that the bill of exchange there in question had been indorsed to the 
defendant ‘‘ for a fair and valuable consideration which he had dona 
fide paid,” and in the leading New York case (National Park Bank v. 
Ninth National Bank, supra) it appeared that the draft had been dis- 
counted by the Livingston National Bank and indorsed to the defend- 
ant, which was a dona fide holder. The rule, therefore, that he who 
accepts a negotiable instrument to which the drawer’s name is forged 
is bound by the act and can neither repudiate the acceptance nor re- 
cover the money paid, has no application in behalf of one who has 
acquired the paper in the absence of any consideration whatever 
therefor, either present or past. Such was the case here, according 
to the finding of the referee. So far as appears, the check of the 
Green estate, which proved to be forged, was not given in payment 
of any existing or antecedent indebtedness either on the part of that 
estate or even of the forger. For these reasons we agree with the 
learned judge who wrote for the minority in the Appellate Division, 


saying: ‘*‘Section 112 of the Negotiable Instruments Law, upon 
which the referee based his decision, has nothing to do with the 
question.” 


There being nothing in the law of commercial paper which con- 
stitutes an obstacle to the recovery by the plaintiff, it remains to 
consider whether the court below (all the judges concurring in this 
respect) were right in holding that no equitable remedy was available 
to the plaintiff under the doctrine of subrogation. 

Upon the facts as found by the referee we have here the case of a 
purely gratuitous payment of assessments, constituting at the time 
a lien in favor of the City of New York upon lands owned by the de- 
fendant, which payment was clearly induced by the fraud and 
forgery of some party unknown. The money thus paid without any 
request or authority from the defendants is not recoverable in an 
action at law. ‘*‘No one can thus make himself the creditor of 
another by the unsolicited payment of his debts” (Kelly v. Lindsey, 
7 Gray, 287; Homestead Co. v. Valley R. R., 17 Wallace, 153, 167). 
The payment, however, operated as between the defendants and the 
city to discharge the city’s lien which rested upon the defendants’ 
land; and the theory upon which the plaintiff has brought the present 
suit in equity is that this lien under the circumstances is to be 
deemed still alive for the benefit of the party who actually paid the 
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assessments, and inasmuch as the defendants have conveyed away 
the land the lien is transferred to the proceeds in their hands. 

It is argued in the brief of counsel for respondents that subroga- 
tion to the lien of a State or city for assessments is discountenanced 
by the law, and reference is made to the case of Mercantile Trust Co. 
v. Hart (76 Fed. Rep., 673), where Thayer, J., intimated that it 
might well be doubted whether a person could ever claim subroga- 
tion to the rights of the State as respects a lien for taxes. The 
doubt thus suggested finds little support in the cases which we have 
been able to find bearing on the question. On the contrary, the 
cases are not infrequent in which such liens, although discharged as 
to taxing power, have been kept alive to do justice between third 
parties. In Cockrum v. West (122 Ind., 372), the property of the 
appellee had been applied to the payment of a tax which the land 
held by the appellant was justly and primarily bound to pay. Under 
these circumstances the Supreme Court of Indiana held that the 
appellee was entitled to be subrogated to the State’s lien for taxes 
upon the land conveyed to the appellant. In Sharp v. Thompson 
(roo Ill., 447), where the mortgagee had paid taxes which it was the 
duty of the mortgagors to pay, it was held that the mortgagee was 
thereby subrogated to the rights of the State, which had a lien upon 
the land for taxes. In McNish v. Perrine (14 Neb., 582), the pur 
chaser at a void sale of real estate for taxes had paid the taxes legally 
levied upon the premises for subsequent years; upon the failure of 
his title he was subrogated to the rights of the county to the extent 
of the legal taxes so paid by him, notwithstanding the fact that the 
taxes for which the sale was had were void. The same doctrine is 
enforced and expounded with reference to many other Nebraska 
cases in John v. Connell (61 Neb., 267). In Fiacre v. Chapman (32 
N. J. Eq., 463), a second mortgagee had paid taxes and assessments 
imposed on the premises after a sale to Jersey City for their non- 
payment, and upon foreclosure of the first mortgage he was held to 
be entitled by equitable subrogation to the city’s lien. These cases 
suffice to show that there is nothing in the nature of a lien for taxes 
or assessments or in the fact that such lien exists in favor of a sover- 
eign taxing power to prevent the application of the equitable doc- 
trine of subrogation when justice demands it. 

We think that justice demands its application here. Subrogation 
is not permitted (1) where the party seeking it has intermeddled with 
the affairs of the defendant, or (2) where it would prejudice the 
rights of innocent third parties. Here the plaintiff did not officiously 
interefere with the affairs of the defendants, but acted in fulfillment 
of what it supposed to be an obligation towards one of its depositors, 
with the result that it relieved the defendants’ land from the assess- 
ment lien thereon. Far from disturbing the defendants’ affairs it 
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aided the defendants to perform their contract to convey the prem- 
ises free from incumbrances. The case, therefore, can hardly be 
called one of officious interference. The right of subrogation is 
denied because it is said that the money was advanced solely upon 
the personal credit of the depositor, and it was a mere accident that 
it went to discharge the lien. But this last feature is the character- 
istic of the case which entitles the plaintiff to equitable relief that 
might otherwise be unavailable. It is suggested that another rule 
stands in the way of the plaintiff, namely that ‘‘a subrogee acquires 
no remedies different from those which might have been enforced by 
the parties to whose place he succeeds; ’”’ and the plaintiff here seeks 
a personal money judgment which, of course, the city could not have 
had against the landowner upon the assessment, inasmuch as they 
did not subject the landowner to any personal liability but merely 
created a charge upon theland. The answer to this objection is that 
the demand for a personal money judgment is only incidental, and 
that the principal prayer of the complaint is for subrogation to the 
lien of the city, which is to be deemed transferred to the proceeds of 
the land in view of the fact that the land has been conveyed away by 
the defendants. If the defendants still retained the land upon which 
the assessments were paid, the plaintiff succeeding to the rights of 
the city would have acquired its lien thereon for the amount of the 
assessment. Although the lien of the City of New York was termi- 
nated as to the city by the payment of the assessments, it could be 
regarded as still existent for the purpose of doing justice between 
the party who had paid them and the owners of the land. The land 
having been converted into money in the pockets of the defendants, 
the lien attaches to that money and is enforcible against it. 

It must be distinctly understood that this view is predicated upon 
the assumption that the payment of the assessments was purely 
gratuitous and in nowise in discharge of any real or supposed obliga- 
tion upon the part of the estate of Andrew H. Green or of the un- 
known forger, but was brought about solely by mistake induced by 
the forgery. Upon this assumption we think that the plaintiff, on 
proof of the facts stated in the complaint, would be entitled to be 
subrogated to the lien of the city as against the proceeds of the sale 
of the land in the hands of the defendants. If, however, it should 
be made to appear that the payment was not thus gratuitous, we are 


of opinion that the right of subrogation could not successfully be 
asserted. 


The judgment should be reversed and a new trial granted, with 
costs to abide the event. 


Judgment reversed, &c. 
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METAL CHECKS. 


Attoyac River Lumber Co. v. Payne, Court of Civil Appeals of Texas, Nov. 1, 1909. 1228. W. Rep. 27s. 


The holder of metal checks issued to employes, payable in merchandise at the 
employer's store, cannot compel the payment of money on the checks until merchan- 
dise therefor has been demanded and refused. Such checks are not negotiable in- 
struments. 


Action by Mrs. N. Payne against the Attoyac River Lumber Com- 
pany. From a judgment for plaintiff, defendant appeals. Reversed 
and remanded. 

Pieasants, C.J. Thissuit was brought by appellee against appel- 
lant to recover the sum of $738.65, the aggregate amount of certain 
time checks issued by the appellant to various of its employes, and 
claimed to be owned by appellee. 

In addition to general and special exceptions and general denial, 
the defendant's answer contains the following special pleas: ‘‘Further 
answering herein, defendent denies that it ever at any time issued 
any time checks which were given for labor performed by its employes 
to be redeemed in cash or payable to any one, except in this: That 
defendant has heretofore for the convenience and accommodaticn of 
its employes issued time checks, some of which have been delivered 
to defendant’s employes before their wages were due for the special 
and peculiar benefit and accommodation of its said employes, and with 
the specific agreement and understanding in each instance that said 
checks were issued and delivered to said employes for the special 
accommodation of the employe to whom they were delivered; that 
said checks were nontransferable, and were delivered by the defend- 
ant and accepted under the condition that such employe so receiving 
said checks would use them for the purpose of purchasing merchandise 
at defendant’s store located near its mill at Mayo, in Nacogdoches 
County, Tex., and that said checks were not redeemable in money. 
Defendant says that the average profit made upon merchandise sold 
out of its said store to its employes is 25 per cent., and that the value 
of said checks is not more than 75 cents on the dollar. The defend- 
ant did issue checks such as are described in plaintiff's petition with 
an agreement with such party towhom issued that they would not trans- 
fer them to any one, that they were only payable in merchandise at 
the commissary store of defendant, and were nothing but orders for 
merchandise at the prices the same was sold at the commissary of this 
defendant, and were not payable in money, that they were only issued 
as emergency matter, and to avoid to some extent keeping an elabo- 
rate set of books and accounts with each man to whom issued, and 
the said merchandise was sold at a profit of 20 per cent., andno demand 
has been made for the payment of said checks in merchandise of this 
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defendant, who was at all times and now is ready to pay them off at 
itscommissary, with merchandise atits selling price at its commis- 
sary, and the same would thus be paid there on presentation upon 
proof of ownership of the holder, and these facts it is ready to verify.” 
The trial in the court below was with a jury, and under peremptory 
instructions by the court a verdict was returned in favor of the plain- 
tiff for amount claimed by her, and judgment was rendered in accord- 
ance with such verdict. 

The record does not containa copy of any of the checks upon which 
the suit was brought, and the description of said checks shown by the 
evidence is very meager. It only appears that the checks were num- 
bered 5, 10, 25, 50, or 100, and were issued by the appellant. It does 
not appear that said checks show on their face to whom they were 
issued, or show that in issuing them appellant became liable to any 
one in any amount. The evidence does show, however, that the 
number of the check was intended to show the number of cents in 
which appellant was indebted tothe person to whom they were issued 
for labor performed for appellant, and there was testimony tending 
to show that the appellant in issuing said check intended to and did 
obligate itself to pay to person to whom they were issued the number 
of cents shown by the number of said check. The evidence offered 
by the appellant was to the effect that it only issued checks of the kind 
sued on by appellee at request of its employes and with the distinct 
understanding and agreement on the part of the employe to whom 
any such check might be issued that the check was redeemable only 
in merchandise, and, unless such check was presented at appellant's 
store and offered in exchange for merchandise, appellant was under 
no obligation to redeem it. Appellant’s testimony upon this issue 
is as follows: 

S. F. Carter for defendanttestified: ‘* We just issue these checks 
for the convenience of the employes and bookkeepers. When they 
would want something out of the store and had no money, we would 
issue them a check, and they would buy something out of the store 
with the check. Any one that wanted something out of the store we 
would issue them a check; but he had to buy out of the store, and with 
thatcheck. It was with that understanding that we issued the checks 
tothe men. Sometimes we would accommodate a man that had done 
no work yet and was wanting something out of the store. We would 
issue him a check so he could get something to live on until he could 
get to work and gotin sometime. Weonly done this for accommo- 
dation, however, but done it quite often. When we would issue a 
man a check that had in no time, we would just charge him with it, 
and, as soon as he had worked some, would fix that up again. He 
would have to get merchandise with his check. We made 18 or 20 
percent. net on our merchandise. We did not give checks for cash 
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at all, but so the men could purchase merchandise. We were advised 
by our attorney not to put ‘ Merchandise’ on the checks. If a man 
was working at $1 per day, if he wanted it at night, I would give him 
$1 check. Wehad a pay day, Saturday after the 15th of each month. 
Our hands all worked under this. If a man would draw his checks 
every night and spend only 15 of them during the month, we would 
not give $15 in cash for 15 No. 1tco checks. We did not issue checks 
only for men who wanted to trade out of the store. That was the 
only purpose they were issued for, and that was the understanding 
with the men.” 

H. M. Carter testified: ‘‘I am superintendent of defendant; 
know Mr. Atkinson; have cashed small checks for him, not many 
times. I told him I would not cash any more unless discounted 10 
percent. I told the men they would have to discount the checks 1o 
percent. Atkinson told me he would get every one of the damned 
things he could, and we stopped issuing them. I cashed some to 
avoid a lawsuit. Every one else was willing to the discount. Mr. 
Skeeters and Mr. Phillips was. I do not remember who else. The 
peddlers were. The checks were issued solely for the convenience of 
the employes of the mill. When those laborers would get the checks 
and go outside the store with them, we would discount the man that 
finally brought them in to percent. Any man who brought them in 
would have to accept a discount of 1o per cent.” 

There was no evidence that the persons from whom appellee ob- 
tained the checks were those to whom they were originally issued, or 
had acquired the title of those to whom they were issued. 

Under this state of the evidence, the trial court should not have 
instructed a verdict for the plaintiff, and the assignment of error 
complaining of such instruction must be sustained. 

It is clear that the evidence above set out would authorize a find- 
ing by the jury that the checks sued on were issued by appellant 
with the understanding and agreement on the part of the employes 
to whom they were issued that such checks were payable only in 
merchandise. If this is true, it is well settled that neither the em- 
ployes to whom the checks were issued nor their assignee could re- 
cover in money the amount specified in the checks, unless demand 
had been made for their payment in merchandise and such demand 
refused by appellant. The privilege of the appellant to discharge 
the obligation in merchandise was not lost until demand had been 
made therefor; the obligation not being payable on a day certain, 
but on demand of the payee. Baker v. Todd, 6 Tex. 273; Hopkins 
v. Seymour, 10 Tex. 202; Short v. Abernathy, 42 Tex. 94. The 
checks in question having none of the essential qualities of a negoti- 
able instrument payable to bearer, the mere possession of them by 
the appellee raises no presumption that she is entitled to the rights 
of the person to whom they were issued. The evidence failed to 
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show that appellee had acquired the right and title of the original 
owner of said checks, and therefore fails to show that she was en- 
titled to recover thereon. Rush Bros. v. Haggard, 68 Tex. 674; 
Griffeth v. Hanks, 46 Tex. 217; Robinson v. Texas Pine Land Ass'n 
(Tex. Civ. App.) 40S. W. 620. The act of the Legislature prohibit- 
ing employers from issuing time checks to their employes payable in 
merchandise was declared unconstitutional by the Court of Criminal 
Appeals in the case of Jordan v. State, 51 Tex. Cr. App. 531, and the 
rights of the parties to this suit are therefore not affected by that 
act. 

For the reasons above given, the judgment of the court below 
must be reversed, and the cause remanded, and it is so ordered. 

Reversed and remanded. 


, 
A“ 


FORBEARANCE TO SUE AS CONSIDERATION. 


Galena National Bank v. Ripley, Supreme Court of Washington, November 12,1909. 104 Pac. Rep. 807. 


Forbearance on the part of a bank to proceed against the estate of a deceased 
cashier to recover for defalcations made during his lifetime is a good consideration 
for notes given by the cashier’s son for the amount of the defalcations. 


Action by the Galena National Bank against E. Ripley. From an 
order granting a new trial after the ordering of a judgment for plain- 
tiff, the latter appeals. Reversed and remanded. 

Crow, J. This action was commenced by the Galena National 
Bank,a corporation, against D. Ripley, torecover the amount claimed 
to be due on three promissory notes. On trial without a jury the 
court ordered judgment in favor of the plaintiff. Thereupon the 
defendant filed a motion for a new trial, which was sustained, and 
the plaintiff has appealed from the order granting the new trial. 

The complaint is in usual form, based upon three promissory notes 
executed by the respondent, who pleaded want of consideration. The 
evidence discloses: That respondent's father was for years cashier 
of the appellant bank at Galena, IIl.; that shortly after his death in 
1893 the bank discovered that he had appropriated its funds to the 
amount of about $4,700; that it communicated this fact to his son, 
the respondent, then residing in Seattle, Wash.; that the son ex- 
pressed a desire that the defalcation be kept quiet, and on October 
7, 1893, executed and delivered his notes to the bank therefor; that 
the respondent has since made renewals, the last renewal being the 
notes pleaded in the complaint, which were executed on February 
14, 1905; that respondent has at different times made payments on 
the notes to the amount of about $250; that the appellant took the 
notes for the debt of the father, and refrained from pressing any 
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claim against his estate; and that the deceased left an estate the 
amount of which was not shown, although the respondent alleged 
in his answer that his father left an estate and offered to show on 
the trial that it was sufficient in amount to have paid the defalcation. 
The appellant claims that, as a consideration for the notes, it agreed 
to, and did forbear and refrain from making any claim against the 
estate or giving publicity to the defalcation, doing so at the respon- 
dent’s request. The respondent in his evidence admits the execution 
of the notes, and that he made the partial payments above mentioned, 
but insists that the notes were given without any valid consideration, 
that the appellant did not agree to release his father’s estate, and 
that the notes were given for the accommodation of the appellant 
only, so that they might be used by it to satisfy the bank examiner 
who was about to examine and check up the bank. 

Respondent admitted that he did not want his father’s defalcation 
made public. Heso stated in letters written to appellant before and 
at the time of the execution of the original notes. The bank could 
only keep the matter quiet by refraining from making any claim 
against the father’s estate thus releasing its claim, which it did. Re- 
spondent must have contemplated this forbearance on the part of the 
bank when he wrote the letters and later executed the notes. In his 
letter of October 18, 1903, transmitting the original notes to the ap- 
pellant bank, he said: *'I sign and inclose the notes herewith and will 
try to pay every dollar in the specified time. But you know what a 
hard thing that is with limited resources. I forward this with the 
understanding that this unhappy affair is known only to myself and 
you.” The writing of this letter, which wasin evidence, is admitted 
by the respondent. His claimthat the notes were not to be paid by 
him is effectually disputed by it, and by his subsequent acts in mak- 
ing renewals and partial payments. The undisputed facts and cir- 
cumstances of this case lead to the inevitable conclusion that the 
consideration for the notes was the forbearance of the bank from 
prosecuting or pressing its valid claim against the father’s estate. 
Such forbearance upon its part constituted a good and valid consid- 
eration. Bissinger v. Lawson, 57 Miss. 36; Nowlin v. Wesson, 93 
Ala. 509; Carpenter v. Page, 144 Mass. 315; Taylor v. Clark (Tenn. 
Ch.), 35 S. W. 442. 

The judgment is reversed, and the cause remanded, with instruc- 
tions to deny the motion for a new trial. 


+, +, +, 





LEGAL DECISIONS. 
OVERDRAFT--ALTERED CHECK. 


Right of bank to recover from negligent depositor. 


Crust Company of America v. Conklin, New York Supreme Court, Appellate Term, Nov. 12, 
19 N. Y. Supp. 367. 


The defendant, a depositor in the plaintiff bank, left a number of signed blank 
-hecks with his book-keeper, with which to obtain funds to run the defendant's 
business during his absence. One of the checks was stolen from a drawer wherein 
he book-keeper had locked the checks, filled out payable to bearer, and presented to 
the plaintiff bank, which paid it. The check overdrew the account. It was held 
hat the bank could recover the amount of the overdraft from its depositor, on the 
zround that the loss resulted from the defendant's act in signing the check in blank. 


Action by the Trust Company of America against Henry Conklin. 
From a judgment for plaintiff, defendant appeals. Affirmed. 

LEHMAN, J. The plaintiff seeks to recover from the defendant fo1 
an overdraft of hisaccount. It appears that the overdraft arose from 
the fact that the defendant left the city, and upon his departure gave 
his book-keeper a number of checks, signed by him in blank, in order 
tu provide funds for use in his business. His book-keeper locked 
the checksin a drawer of the safe. One of the defendant’semployes 
knew where the key was hidden, abstracted a blank check, ana filled 


in the blank so that it apparently became a complete instrument pay- 
ible to bearer for the sum of $200. 

[n the case of Crawford v. West Side Bank, 100 N. Y. 50 at pages 
53-55, the court says: 


‘* The relation existing between a bank and its depositor is, in a strict sense, 
that of debtor and creditor. * * In disbursing the customer's funds, it can pay them 
ynly in the usual course of business, and in conformity to his directions. In debit- 
ng his account, it is not entitled to charge any payments except those made at the 
time when, tothe person whom, and for the amount authorized by him. * * It re- 
seives the depositor’s funds upon the implied condition of disbursing them according 
to his order, and upon an accounting is liable for all such sums deposited as it has 
yaid away without receiving valid direction therefor. * * The questions arising-on 
such paper between the drawee and drawer, however, always relate to what the one 
has authorized the other to do. * * The question of negligence carnot arise unless 
the depositor has, in drawing his check, left blanks unfilled, or by some affirmative 
act of negligence has facilitated the commission of a fraud by those into whose hands 
the check may come.”’ 

If, therefore, the plaintiff has shown a right to charge the account 
of this defendant, even though that right arises by reason of the 
negligence of the defendant, then the plaintiff may recover herein, 
although the action is, in form, based on contract. 

The courts of the state have been, however, averse to allowing 
recoveries on the ground of negligence of a party to an instrument, 
and even in the case cited above there is a dictum that the bank is 
iable for payment of a check where a material part has been altered, 
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‘‘even though it has been done so skillfully as to defy detection by 
examination.” In the recent case of- National Exchange Bank vy. 
Lester, 194 N. Y. 461, the court held that the indorser of a promis- 
sory note, the amount of which had been fraudulently raised after 
the indorsement by means of a forgery, is not liable upon the instru- 
ment in the hands of a bona fide holder for the increased amount be- 
cause of negligence in indorsing the instrument, when there were 
spaces thereon which rendered the forgery easy, although the note 
was complete in form. The court there said (194 N. Y. 472, 473): 

‘*Anaverment of negligence necessarily imports the existence of a duty. * * 
On what theory is the indorser negligent because he places his name on the paper 
without first seeing to it that these spaces are so occupied by cross lines or other- 
wise as torender forgery less feasible ? It can only be on the theory that he is bound 
to assume that those to whom he delivers the paper or into whose hands it may come 
will be likely to commit a crime if it is comparatively easy to do so. I deny that 
there is any such presumption in the law. * * On the contrary, the presumption is 
that men will do right rather than wrong.” 

In the present case we have two causes intervening to produce a 
check which the defendant did not intend to order the plaintiff to pay. 
Tne defendant delivered the check, signed in blank, to an agent 
upon whose fidelity he was bound to rely, and the blanks were subse- 
quently filled in, not by his own agent, but by one who obtained the 
check through a crime. I do not think that the defendant’s agent 
can be considered negligent in hiscare of the instrument. It is true 
that it was stolen; but he kept it locked up in a drawer under circum- 
stances that showed at least reasonable care, and he could not pre- 
sume that a trusted porter would turn out to be acleverthief. If 
the defendant is liable at all, it is because he owed the bank a duty 
which he violated by signing the check in blank. 

We may, for the purpose of this appeal, dismiss entirely the ques- 
tion whether the defendant would be liable to a bona fide holder for 
value. The question before us is entirely one concerning the duties 
of a depositorto his bank. Thata depositor owes a real duty of care 
to the bank has been frequently decided, and this duty is greater 
than that which the maker of an instrument owes to subsequent 
holders for value. A purchaser of a negotiable instrument can take 
it or not, at his option, and usually, at least to some extent, relies 
upon the responsibility of the last holder. A bank, however, must 
at its peril pay out the money deposited, if the depositor directs him 
todoso. ‘‘ The text-books are unanimous in asserting that where a 
drawer of a check has prepared his check so negligently that it cen 
be easily altered without giving the instrument a suspicious appear- 
ance, and alterations are afterwards made, he can blame no one but 
himself, and that in such case he cannot hold the bank liable for the 
consequences of his own negligence in that respect. * * The facts 
disclosed by the record peculiarly call for the application of the rule, 





A Sie 9: 








LEGAL DECISIONS. 5] 


which we think sound upon principle, as well as authority.” Timbel 

v. Garfield Nat. Bank, 121 App. Div. 870 at pages 872, 873. 
In this case a depositor has signed a blank check, and has made it 
i possible for a person obtaining the check, not only to successfully 
tamper with it, but has facilitated, if not invited, the forgery which 
was actually successfully completed. In one sense he may not have 
been negligent. It is possible that even a careful man might be 
willing to assume the risk of theft; but he owed a duty to the bank 
to put his signature upon a blank check only for the purpose of 
directing it to pay out the money, and, however slight the risk, the 
depositor is the person who has assumed it. The bank could not dis- 
cover the forgery in any possible way, because his act had rendered 
such discovery practically impossible, and by virtue of his contract- 
ual relation to the bank he is now bound to pay back to the bank the 
money which it has paid out. 

The judgment should be affirmed, with costs. All concur. 


RIGHT TO FILL BLANK SPACES. 


Instrument held not to be a demand note. 


\ Usefof v. Herzenstein, New York Supreme Court, Appellate Term, November 12, 1909. 119 N. Y¥ 


Supp. 290 


Under section 33 of the Negotiable Instruments Law the payee of a note in 
which the date of payment is left blank may fill in a date and hold the indorser 
liable thereon. Such a note is not a demand note within section 26, requiring its 
presentation and protest within a reasonable time after the holder received it, in 
order to hold the indorser. 


Action by Bella Usefof against David Herzenstein, impleaded 
with others. From a judgment for plaintiff, and from an order de- 
nying a new trial, defendant Herzenstein appeals. Judgment modi- 
fied, and, as modified, affirmed. 

Argued before Gitpers.eeve, P. J., and Skanury and Lenman, JJ. 


GILDERSLEEVE, P. J. The defendant Morris Herzenstein made 
the following note: 


$7,000. i 2, 190 

..after date..........promise to pay....... 

i i I inc wb aries aR ka RS Rakes 
.....--One thousand dollars............. 
at 108 Grand Street, New York. 

Value received. MM. Herzenstein. 


dollars’ 


and ‘‘108 Grand Street, New York,” and the signature, 
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‘*M. Herzenstein.’”’ In this form it was indorsed by the defendant 
David Herzenstein, and then delivered to plaintiff for value on De- 
cember 27, 1904, and said Morris Herzenstein, in the presence of 
David Herzenstein, and without objection from him, told plaintiff 
that she ‘‘could fill in the dates at any time that she wanted the 
money, because he did not know when he would be able to pay.” 
Some time in October, 1907, nearly three years later, the defendant 
Morris Herzenstein ran away and disappeared, and in January, 1908, 
plaintiff filled in the blanks so as to make the note read as follows: 


$7,000. New York, December 27, 1904. 


.. January 15, 1908,..after date I promise to pay 
to the order of........... 0 Er 


Ae er ee ....One thousand dollars.............. 
at 108 Grand Street, New York. 
Value received. M. Hersenstein. 


plaintiff sued the maker and indorser on the said note and 1reccve1ed 
judgment. The indorser appeals. 

The Negotiable Instruments Law (Consol. Laws, c. 38) § 33, pro- 
vides that: 

“‘Where the instrument is wanting in any material particular, the person in 
possession thereof has a prima facie authority to complete it by filling up the blanks 
therein.” 

See, also, National Exchange Bank v. William Sister, 194 N. Y. 
461, 471. - In the latter case the court said: 

‘* Where a party to commercial paper intrusts it to another, with a blank therein 
designed to be filled up with the amount, such party is liable to a bona fide holder 
of the instrument for the amount filled in, even though it be larger than was stipu- 
lated with the person to whom immediate delivery was made. * * So, also, a note 
executed with a blank therein for a statement of the place of payment is not avoided 
in the hands of a bona fide holder for value by the insertion in the blank of a place 
different from that agreed upon by the original parties.” 

Section 205 of the Negotiable Instruments Law reads thus: 

‘* Where a negotiable instrument is materially altered without the assent of all 
parties liable thereon, it is avoided, except as against a party who tas himself made, 
authorized or assented to the alteration, and subsequent indorsers. But when an 
instrument has been materially altered and is in the hands of a holder in due course, 
not a party to the alteration, he may enforce payment thereof according to its origi- 
nal tenor.” 


The indorser, by not objecting, assented to the permission given 
by the maker to the holder to fill in the dates, while under section 33 
of the Negotiable Instruments Law, as we have seen, she had the 
right to complete the note by filling up the blanks. 

The appellant claims that the note was a demand note, and that 
plaintiff lost her rights by not presenting the note and protesting the 
same within a reasonable time after receiving the said note. A de- 





ae 


i 
4 








| 
| 


a 





LEGAL DECISIONS. 53 


mand note is one expressly payable on demand, or one in which no 
time for the paymentisexpressed. See Negotiable Instruments Law, 
§ 26. But the note in suit was not expressly payable on demand, and 
blanks were left in which to put in the dates, and, as we have seen, 
plaintiff was expressly authorized by the maker to fill in the said 
blanks, to which permission the indorser assented. The note, in 
reality, was not altered, but merely completed, by the necessary fill- 
ing in of the blanks. 

All the issues of fact were correctly submitted to the jury, who, 
upon sufficient evidence, found for plaintiff in the sum of $1,000, the 
amount of the note. Under direction of the court, however, the jury 
alterel their verdict by adding interest from the date of the note, 
December 27, 1904. The defendant's objection to this alteration of 
the verdict was well taken. While plaintiff had a right to complete 
the note, she was without authority to alter the same by adding in- 
terest. The note does not call forany interest, either in its original 
or completed form, nor is there any blank in which to add the words 
‘‘with interest,’’ nor was plaintiff given any permission by the de- 
fendants to add interest. 

The judgment must be modified by deducting therefrom the 
amount allowed for interest previous to January 15, 1908, when it 
became due and was protested, and, as so modified, affirmed, with- 
out costs of this appeal to either party. All concur. 


INTEREST ON DEMAND NOTE. 


Van Viiet v. Kanter, New York Supreme Court, Appellate Term, Nov. 12, 1909. 119 N. Y. Supp. 18% 


A demand note is due and payable on delivery and, where no interest is pro- 
vided in the note, interest becomes payable on such delivery as damages for the non- 
payment of money due. 


Action by Frederick Van Vliet, executor under the will of George 
Van Vliet, deceased, against Frederick Kanter. From a judgment 
for plaintiff, defendant appeals. Affirmed. 

GILDERSLEEVE, P. J. On March 14, 1898, defendant made and de- 
livered to plaintiff's testator, for value, the following note: 


$ 750.00. New York, March 14, 1898. 
On demand, after date, 1 promise to pay to the 
order of George Van Vitet one hundred and fifty 
dollars, at my store, 852 Bway. 
Value received. Kred’k Kanter. 


Itis conceded that payment was demanded formally on July 2, 
1908, and that payments aggregating $82.50 had been received and 
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applied upon the principal of the note prior to such formal demand, 
and defendant's liability on the note is not disputed. A counterclaim 
on the part of defendant, however, amounting to $63.50, with 
interest from November 1, 1908, is also conceded. The only point in 
issue is whether interest should be allowed on the note from its date 
and delivery, March 14, 1898, or from the date of the actual formal 
demand, July 2, 1908. The court below allowed interest from the 
date and delivery of the note. 

As we have seen, the note is payable on demand, and the demand 
is presumed to have been made at the time of the delivery of a de- 
mand note, at which time the note became payable and the right of 
action complete. Church v. Stevens, 56 Misc. Rep. 572, and cases 
cited. In the case of a demand note, the word ‘‘demand” is not to 
be treated as a part of the contract, but is used to show the debt is 
due (McMullen v. Rafferty, 89 N. Y. 547}; and, asstated in Ledyard 
v. Bull, 119 N. Y. 63, ‘‘ money payable on demand does not draw 
interest until after demand.’’ As interest is not payable by the 
terms of the contract, it is recoverable on the theory of damages for 
the detention of the principal, and from such time as defendant was 
placed in default (1 Suth. Dam. 619, 620; In re Trustees, 137 N. Y. 
95); and, asa promissory note payable on demand is due forthwith 
upon delivery of the note (Hyman v. Doyle, 53 Misc. Rep. 597), in- 
terest became payable on such delivery as damages for the non-pay- 
ment of the money due (Ledyard v. Bull, 119 N. Y. 74). 

The result reached by the court below was correct, and the judg- 
ment must be affirmed, with costs. 

Judgment affirmed, with costs. All concur. 


a a 


APPLICATION OF NEGOTIABLE INSTRUMENTS ACT. 


Dorsey v. Wellman, Supreme Court of Nebraska, October 22, 1909. 122 N. W. 989. 


The Negotiable Instruments Statute does not apply to negotiable instruments made 
and delivered prior to the time when it took effect. 


Action by James W. Dorsey against Charles A. Wellman and 
Thomas Dorsey. Judgment for plaintiff, and Wellman appeals. Af- 
firmed. 


Root, J. This action was brought upon a negotiable promissory 
note, payable to bearer, by a second indorsee thereof. The answer 
is somewhat prolix, but, in substance,charges that the instrument was 
secured by one Sullivan, who falsely represented himself to defend- 
ant to be a physician duly licensed to practice medicine in Nebraska, 
and that he was the manager of a corporation engaged through its 
employes in the practice of medicine inthis state. Defendant further 
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stated that his wife was afflicted with disease, and that, relying on 
Sullivan's statements and believing them to be true, he executed the 
aote in consideration of medical treatment to be given her, and the 
further representation that she should be cured, or that the note need 
not be paid. Defendant also testified that medicine was sent and 
administered to his wife, but that it was valueless, and did not cure 
or relieve her. 

Defendant urges that the evidence does not establish that plaintiff 
is a bona fide purchaser for value of the note in suit. By requesting 
a peremptory instruction each litigant admitted the truth of all of his 
opponent's relevant evidence, and all just inferences that might be 
drawn therefrom. Plaintiff testified that he purchased note in No- 
vember, 1902. It matured in December, tgo2. Plaintiff also testified 
that he had no knowledge of the facts concerning the history of the 
note at the time he acquired it, nor any of the facts surrounding the 
execution of the instrument; that he purchased it with other notes, 
and could not state the exact consideration paid for the identical bill; 
that ‘*I did not inquire into the consideration upon which this note 
was based. I had no knowledge at the time what the consideration 
was. I had the money, and I desired to invest it, and did invest it 
in this note and others which I speak of."" The evidence proves that 
money was paid for the note, and negatives that plaintiff bought 
with knowledge of the facts surrounding its execution. There is no 
evidence to show that plaintiff believed there was a defense to the 
note, or that he acted dishonestly or in bad faith. Under this state 
of facts, he is entitled to recover even though the facts and circum- 
stances surrounding his purchase ought to have excited suspicion in 
the mind of a prudent man. Dobbins v. Oberman, 17 Neb. 163; 
Myers v. Bealer, 30 Neb. 280. First State Bank of Pleasant Dale v. 
Borchers, 83 Neb. 530. The evidence sustains the judgment of the 
district court. 

Defendant contends that the negotiable instrument law (chapter 
41, Comp. St. 1909) imposes a greater burden upon plaintiff than ex- 
isted with respect to plaintiffs in like actions before the passage of 
that act. The act was passed in rg05 (laws 1905, p. 389, c. 83), sub- 
sequent to the execution of the note in suit. Section 193 of the act 
provides that the statute shall not apply to negotiable instruments 
made and delivered prior to the taking effect of said act. Hence the 
argument falls. 

We find no error in the record, and the judgment of the district 
court is affirmed. 


a 





Paying Teller’s Department. 


CONDUCTED BY 


M. F. BAUER, 


Paying Teller of the American Exchange National Bank, New York. 
PART X. 


HEN acheck is presented to the Paying Teller for payment 

\\ the money is handed over only after the teller has become 
convinced from his examination of the check and his know}l- 

edge of the account that the payment of the money is in order. 

This means that between the time that he receives the check and the 
moment he passes out the money he has become fully satisfied that 
the signature or signatures are genuine; that it bears the required 
number of signatures, and only those who are authorized to sign in 
conjunction have attached their signatures to the check. As for in- 
stance, where the president or vice-president signs in conjunction 
with the treasurer or assistant treasurer, but not where the president 
and vice president, or the treasurer and assistant treasurer sign to- 
gether, or one officer in two capacities. Of course, their authoriza- 
tion should appear in the by-laws of the corporation, and a copy of 
them should be on file with the bank so that the teller may be gov- 
erned thereby; that the figures of the amount of the check must 
agree with the body or written amount, that no difference exists be- 
tween them, and that there has been no alteration or erasure in 
either; that if the check is payable to the order of a certain person 
that the person demanding the money is known or has identified him- 
self; if the check is payable to order of a certain person or bearer 
the addition *‘ bearer” is properly initialed by the signer of the 
check so as to indicate that the change of the payee ‘has been author: 
ized; that the check is not post-dated, that there is no alteration or 
erasure of the original date, and that there is no ‘‘stop-payment”’ 
on the check; that the number of the check has not been tampered 
with; that the check is presented to the bank on which it is drawn. 
Many customers have accounts with more than one bank, and too 
often the form and the color of all their checks on all their banks 





MODERN METHODS OF PRACTICAL BANKING. 57% 


are identical except, of course, the name of the drawee bank which 
may be in small letters in the left hand corner of the check. Unless 
this is especially known to the teller it is apt to escape his attention. 
People accustomed to receive checks from certain parties on certain 
banks neglect to notice the name of the drawee and present the 
check at the bank to which they have been in the habit of going, 
even if it should be drawn on another bank; that no check must be 
paid without investigation where the blank form was that of another 
bank and the original drawee crossed out and another inserted un- 
less the change is initialed by the signer, for the latter may not have 
made the change himself; and last but not least, the teller must 
know not only the general] condition of the account but what the na- 
ture of*the deposits are which go to make up its credit (the latter 
knowledge is acquired, as a rule, during his term of Receiving Tel- 
ler). All these matters must be intelligently and rapidly reviewed 
by the Paying Teller before he can safely make payment. He must 
concentrate his thoughts entirely upon the work before him, other- 
wise sooner or later he will be taught a severe lesson. 

The ability and art with which the present day check forger ac- 
complishes his work far surpasses that of the counterfeiter of money, 
and a payment made on such paper is an absolute loss to the bank. 
From all over the country we hear of banks having made payment 
on checks though the signature was genuine the rest of the check, 
that is, the date, number, payee and amount was erased, and then 
afterwards differently filled in by the forger. These operations are 
usually carried on by a gang of crooks working together in three sec- 
tions, each section working along its individual line. The first sec- 
tion of the gang is that which robs the contents of mail boxes. Not 
so much the mail boxes which are on the corner and where letters 
are first deposited, but rather those where mail has been delivered 
by the postman into private boxes in the hallway of business houses 
inthe morning before the office force has arrived to take out the 
mail matter. Whatever checks are found in the raid are passed over 
to the second section of the gang, namely, the artist, for his inspec- 
tion and their possibilities. Only those checks are used which can 
be most easily and successfully changed without causing suspicion 
to the teller of their manipulation. The erasures are made with 
chemicals and every printed line and every marked peculiarity in the 
filling of the check is exactly and skillfully reproduced leaving hardly 
any clew by which the fraud might be detected. Every counterfeit 
bill has its own peculiar weakness which immediately strikes the eye 
of the experienced handler of money, but the manipulator of checks 
has made a stride nearer perfection to be able to deceive so many 
experts. 

After all necessary changes have been completed the check is 
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given to one of the third section of the gang, namely, the bearer or 


presenter. He cautiously watches the opportune moment for pre- 
senting the check for payment, usuaily when there is a long line of 
customers at the teller’s window and the latter is working under 
forced draft. The original payee’s name is erased and filled in pay- 
able to cash or bearer, and the amount of the check is made to read 
in many cases even less than the original amount but never much 
more; and very few checks are made for more than three hundred 
dollars but always an odd amount. 

This gang has studied well its methods of fraud, for in nearly 
every instance has it been successful in obtaining the money. 

I shall give in my next paper an instance of another method of 
fraud practiced which has recently come to my notice. 


(Zo be Continued.) 
} ais | 


A GOVERNMENT BANK IN THE INTEREST OF THE MASSES. 


From J.S. Bache & Company's Weekly Financial Review 

A leading New York paper says that a group of powerful capitalists control the 
three largest banks in America, with resources of 3650,000,000, the three largest in- 
surance companies with assets of $1,460,000,000, and two of the great Industrial 
companies, controlling many millions more. It claims that they have the power to fix 
the rate of interest, call millions of loans over night, manipulate bank reserves at will, 
contract or expand credit, dictate the terms of every large fiancial undertaking, embar- 
rass Government finance, or cause a panic. 

If this is true, there is every reason for the people to insist upon a Central Gov- 
ernment Bank. This institution established on modern principles, as it would be, 
would absolutely regulate the rate of interest, and would rediscount and furnish cur 
rency to every one of the 22,000 banks of the United States in such a practically un 
limited amount, as to nullify completely any feeble contraction of resources or credit, 
engineered by individuals. Government financing would be rendered impregnable by 
its operations, the gold stock of the country would be fully protected, and panics 
would be warded off altogether, or, if started, would be smothered to death in their 
infancy. 

A well regulated Government Bank is a natural economic check on the individual 
money power, and there is every argument why people should advocate it, who are 
antagonistic millionairs. As there are probably less than 20,000 millionairs in America, 
the other 79,980,000 people, men, women, and children, should be in favor of it 


Ss 


GROWTH OF THE TRUST COMPANY SECTION OF THE A. B. A. 


Lawrence L. Gillespie, chairman of the Executive Committee of the Trust Com- 
pany Section of the American Bankers’ Association, reports that the membership now 
comprises 1,003 institutions, with total resources of about $4,000,000,000. During 
the year 106 trust companies, with total resources of $82,000,000, have been added. 





Savings and IT rust Department 


Devoted to Matters of Especial Interest to 


SAVINGS BANKS AND TRUST COMPANIES 


Conducted 


BY W.H. KNIFFIN, JR. 


Cashier of the Home Savings Bank, Brooklyn, N. Y. 


LITTLE POINTS IN LAW FOR SAVINGS BANK MEN. 


(Based upon Court decisions.) 
No. 1. CARE IN MAKING PAYMENTS. 
All payments in savings banks should be made with due care. What con- 
stitutes due care will depend upon circumstances. Orders of withdrawal 


not made in person should be compared with the signature on file and the 
fact that depositor is living ascertained. 


HAT every banker should also be somewhat of a lawyer 


is a generally accepted fact; and the more he knows of 
the law the better a banker he will be. Most bank 
officials are busy men and have but little time to devote 
to special study along such lines, and the most that can 
be expected is that they shall have a working knowledge 
of the fundamental laws of their calling. The banker 
owes this to his bank; he owesit to himself. He cannot 
safely handle the affairs of the institution he serves un- 
less he is conversant with the limitations and the liability that at- 
tends his actions. Ignorance of the law will neither excuse him, 
nor absolve his bank from liability. 

It has been the aim of the Bankinc Law JourNaL to cover the 
field of banking law generally, without laying special emphasis on 
any one branch; but it will be the purpose in this department, in the 
present series, to cover the salient points in savings bank law. And 
inasmuch as the bulk of such law is adjudicated, a study of leading 
cases will afford the easiest and best method of arriving at correct 
conclusions. Leyal verbiage will be dropped, insofar as possible, 
and only ‘‘ bank language” used. The New York Reports will, for 
the time being, form the basis of the investigation. 

Aside from the accounts made *‘ in trust,’’ and those whose owner- 
ship is disputed (in which latter case the bank is usually willing to 
pay the amount into court and let the disputants settle the contra- 
versy among themselves), the most fruitful source of litigation has 
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been in the matter of wrongful payments. Such are often accom- 
panied by fraud of some sort, and usually, but not always, by for- 
gery. It will be exceedingly worth while to look closely into such 
matters, for the rules that govern savings bank payments are differ- 
ent from those that obtain in commercial banking. It isa rule of 
law too well known to need extended citation that a bank can disburse 
money standing to the credit of a depositor only on his order and in 
conformity with his directions (Harter v. Mechanics Nat. Bank of 
Trenton, 76 Am. St. Reports, 234). A bank is bound to know the 
signatures of its depositors and to pay only on their orders and only 
as they have ordered. Payments made otherwise are at the peril of 
the bank. 

A bank may only pay out the funds of a depositor in the usual 
course of business and in conformity to his directions; it is not en- 
titled to charge to him any payments, except those made até the time 
when, to the person to whom, and for the amount authorised by him, 
and where a check properly drawn by the customer has been subse- 
quently altered in a material point without his consent, even if done 
so skillfully as to defy detection on examination, the bank is respon- 
sible for an omission to discover the original terms and condi- 
tions thereof. The question of negligence cannot arise unless the 
depositor has, in drawing the check, left blanks unfilled, or by some 
affirmative act of negligence has facilitated the commission of a 
fraud by some one into whose hands the check has come. Crawford 
v. West Side Bank, 100 N. Y. 50. 

The duty of a bank, other than a savings bank, toward depositors 
is not measured by reasonable care in paying out the amount of the 
deposit. The relation of banker and depositor is that of debtor and 
creditor, the deposit becoming the money of the bank and the bank 
a debtor of the depositor. The bank is in no sense a trustee and the 
rule as to reasonable care in ascertaining the identity of the person 
who draws the deposit has no application. 7he bank ts bound abso- 
lutely to pay or discharge the liability like any other obligation. ¥ri- 
cano v. Columbia National Bank, 118 App. Div. N. Y. 567. 

But in savings bank practice, rules and regulations are made 
covering such payments, and these rules when brought to the atten- 
tion of the depositor are binding. Carelessness and negligence, will 
not, however, be excused under any circumstances, rules or no rules 
to the contrary notwithstanding. The question naturally arises, 
What ts care, — due care 

Dealing as they do with a vast multitude, many unable to read or 
write, and the majority unacquainted with the ways of business and 
banking, the savings bank is in a different position from the bank of 
discount whose patrons are largely business men, familiar with busi- 
ness methods. The rules mentioned above usuaily provide that the 
book must be presented and that payments made to persons present- 
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ing the book, with or without an order purporting to be signed by 
the depositor shall be good and valid. Ofttimes care in various de- 
srees is promised to prevent fraud, but whether this is promised or 
not, 7¢ well be required. 

At the beginning, we accept the following propositions: 

1. The passbook is a contract. Wahrus v. Bowery Sav. Bank, 
21 N. Y. 543; Israel v. Bowery Savings Bank, 9 Daly 507; Reilly v. 
Albany Savings Bank, 36 Hun. 513. 

2. The acceptance of the book with rules governing payments, 
binds the depositor to such contract. Ladd v. Augusta Savings 
Bank, 96 Maine 510. 

3. The bank is also bound and must make payments in accord- 
ance with the contract. Kummel v. Germania Savings Bank, 127 
N. Y. 488; Appleby v. Erie Co. Sav. Bank, 62 N. Y. 12. 

CARE IN MAKING PAYMENTS. 

Let us digest a case involving care in making payments to deposi- 
tors, and also the principles just mentioned. Ellen Neville was a 
depositor in the Buffalo Savings Bank. She visited the bank thirty- 
three times for various purposes in connection with her deposit, and 
died. Her mother and sister obtained possession of the book and 
between 1879 and 1883 the book was presented at the bank ten differ- 
ent times for the entry of interest and five withdrawals were made, 
and the account finally closed. All of these orders purported to 
have been signed by Ellen Neville, and the bank knew nothing of 
her death until many years afterward. 

The forged signatures did not correspond with the signature on 
the books of the bank, and a critical examination would have dis- 
closed the discrepancy. The bank did not make this comparison, but 
‘there did not exist such a difference between the five forged signa- 
tures and the signature book as would create doubt as to the genuine- 
ness of the forged signatures in the mind of a competent and reason- 
ably careful bank officer, when the bank book in the hands of one 
unknown to the bank, accompanied the orders.”’ 

In considering this case the court admitted that it was one of 
‘*more than ordinary professional interest and practical importance,” 
and endeavored to lay down a broad and equitable rule of care in 
making payments on savings bank accounts where the bank had no 
knowledge of the death of the depositor. 

Eighteen years after the aforesaid withdrawals, and after one sister 
and the mother had died, the administratrix of Ellen Neville’s estate 
brought action to recover the deposit. Zhe value of preserving bank 
records ts hereby demonstrated. The bank sought to shield itself be- 
hind the by-laws that provided that payments made on presenting 
the book, etc., above noted, would be good. But the rules also pro- 
vided that ‘‘the secretary would endeavor to prevent fraud” and 
that upon the decease of the depositor payment would be made to the 
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legal representatives. The whole trouble arose from the fact, that 
while the bank did pay on the book, it did not endeavor to prevent 
fraud, nor did it pay upon death to the legal representatives. The lat- 
ter would be excusable until the bank had actual notice of death, but 
not otherwise. 

‘*The seven signatures for money ” says the Appellate Court (88 
App. Div. 374) ‘‘two genuine and five forged, and the signature in the 
bank book are before us, and upon examination, we would say that 
such a similarity exists in all of them as to mislead ordinary persons 
if not competent officers or handwriting experts."’ (The signatures 
had been imitated). This court ruled for the bank, but the higher 
court reversed the decision solely on the ground of want of care in 
not making the physical comparison. Had the bank made comparison 
with the signature on file, and not detected the forgery, it would 
have doubtless been absolved from carelessness. But this 7¢ did not 
do. The New York rule in such cases is this: ‘‘ Rules and regulations 
may be prescribed by savings banks for the payment of money de- 
posited in such banks and for their protection in making such pay- 
ments. These rules andregulations when communicated to and assented 
to by the depositors constitute the contract between the parties. They 
do not, however, dispense with the exercise of ordinary care and dili- 
gence on the part of the bank officers when they provide that the 
banks will endeavor to prevent fraud, when facts and circumstances 
are brought to the knowledge of the banks at the time payments are 
made which are calculated and ought to excite suspicion and inquiry 
of ordinarily careful bank officials. It is their duty to institute such 
inquiry, and a failure to do so constitutes negligence and deprives 
the banks of protection in making such payments. When the signa- 
tures to orders for the money are so unlike the signature in the bank 
signature book that the dissimilarity is noticeable by competent bank 
officials then the failure to so discern is evidence of negligence on 
the part of the banks.” In this case it was held that: ‘‘ The only 
practicable general rule to which savings banks can safely be held in 
relation to the degree of care which they must exercise in paying out 
money of a depositor’s account after death, upon the production of 
his bank book and the presentation of a draft purporting to bear his 
signature, when the bank has had no actual notice of the depositor’s 
death, and nothing has transpired to charge it with knowledge of 
that fact, is the rule of ordinary care, leaving it to be applied in the 
light of special circumstances that characterize each separate case." 

The bank, in this case, did not pay Ellen Neville, or on her order. 
or to her legal representative after death. Neither did it endeavor 
to prevent fraud, all of which it had contracted to do, and therefore 
lost its case. Kelly v. Buffalo Savings Bank, 180 N. Y. 171, revers- 
ing 88 App. Div. 374. 

— (To be Continued.) 
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THE PAYMENT OF DECEASED PERSONS ACCOUNTS WITHOUT 
ADMINISTRATION. 
THE LAW AND THE PRACTICE. 

Of the various kinds of accounts handled by savings banks none 
are more fruitful of trouble than the accounts of deceased persons, 
and especially those where the amount involved is small and no other 
estate is left. 

The usual contract between the savings bank and its depositors is 
that the money will be repaid to the owner in person, with the pass 
book, oron hisorder, orto his duly appointed attorney, and at death to 
his legal representative. Where the depositor leaves other property, 
and administration is necessary or where a will is made, it is not a 
difficult matter, as the only course open is to require letters of admin- 
istration or executorship, duly authenticated, and proper identifica- 
tion, together with the possession and surrender of the pass book. In 
New York, however, the consent and release of the Comptroller is 
also necessary. But wherethe depositor is in moderate circumstan- 
ces, as is often the case, and the savings bank account and a few per- 
sonal belongings constitute the entire estate, to require administra- 
tion would work manifest hardship upon the relatives and add expense 
to an already overburdened household. The expense attending the 
issue of letters of administration depends upon the locality and the at- 
torney fees. In some parts of New York State, for instance, letters 
may be obtained without the aid of a regular attorney at a nominal 
cost on small estates, while some attorneys will do such work for a fee 
of five dollars. But bonds are usually required, and these are not 
easily obtained, ‘asa rule. 

It is, of course, no fault of the bank that the money cannot be 
handed over without delay, for the bank stands ready to pay upon 
presentation of the proper authority to receive, but the inability to 
determine who zs the proper party to give receipt causes all the annoy- 
ance attending these transactions. To avoid, therefore, the appear- 
ance of playing the role of oppressor, and to make the ceremony as 
simple and as efficient as possible, a custom has grown up among 
savings banks that is worthy of notice in this regard. It is now the 
common rule to pay the accounts of deceased persons, where the 
amount involved is small (usually under $250) to the nearest relative, 
upon establishing satisfactory proofs, and usually with the provision 
that it shall be applied on the funeral expenses. Frequently the under- 
taker’s receipt is required also. The procedure differs in details, 
and in order to get some idea of the methods in force among the banks 
the writer addressed letters to various banks, the result of which will 
appear presently. 

THE LAW. 


Before seeking to justify this practise, or even to explain it, let 
us inquire for a moment into the legal status of the burial expenses 
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which attend all such cases. But let it be clearly understood that in 
no case where other estate has been left, or where a will has been made, 
or regular adininistrator appointed, should moneys be paid without 
requiring lettersof authority. But where the parties and the circum- 
stances are known to the bank, or well authenticated, the risk is 
practically nil. 

It is an accepted principle of law that the expenses of suitable in- 
terment of a decedent’s remains have priority over every other 
claim against the estate; indeed, the statute provides that the repre- 
sentative shall not be allowed for the payment of any other claims 
or debts upon his accounting until the funeral charges are paid. * * 
By whomsoever the duty is performed, the estate of the deceased is 
ultimately liable to defray the necessary reasonable expenses of the 
burial. * * It seems to be settled that the reasonable and necessary 
expenses of intering the body of a decedent are a charge against his 
estate, though not strictly a debt due from him. * * Formerly one 
having a claim for funeral expenses was not considered a creditor of 
the estate and could not enforce payment in the Surrogate’s Court. 
But the former distinction no longer obtains, and he now is given a 
remedy for the collection of his claim against the representative di- 
rectly. The statute provides that every executor or administrator 
shall pay out of the first moneys received the reasonable funeral ex- 
penses of the decedent, and the same shall be preferred to all debts 
and claims against the deceased. If thesame is not paid within sixty 
days of the grant of letters testamentary or administration, the per- 
son having claim for such funeral expenses may present the same to 
the Surrogate’s Court with a duly certified petition praying that the 
administrator or the executor may be cited to show cause why he 
should not be required to make such payment etc., (Code Civil Pro- 
cedure, § 2729 Sec. 3). In respect to the reasonableness of the ex- 

enses they must be in keeping with the standing and station in life 
of the deceased. The amount of the funeral expenses that will be 
deemed reasonable or necessary for suitable burial of a decedent 
must be considered generally with respect to his degree or quality. 

But as against creditors, the amount of his estate is also to be con- 
sidered. As respects those who are entitled to the estate, as legatees 
or next of kin, the executor or administrator, while he is not justified 
in an extravagant outlay,is not restricted tothe bare necessities of the 
case as he is where the rights of creditors intervene. And as to the 
expenses incident to the death of the party, ‘‘The expense of a spe- 
cial messenger to the family of the decedent, to inform them of his 
decease, may be allowed, where he dies abroad, and such prompt 
communication is necessary for the security of the estate, for the 
burial, and to avoid expenses of delay. So, the expense of accom- 
panying the body, and of a copy of the verdict of the coroner’s jury, 
if such copy be necessary to the burial. In some of the states, though 
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not in this (New York) the expenses of the decedent’s last sickness 

are given a preference, with the funeral charges. Mourning for the 
family of the testator is not a funeral charge, strickly speaking, al- 
though charges therefor have been allowed in some of the states and 
in two cases allowed here.” Selected from ‘‘The Law and Practice 
of Surrogate’s Courts in New York,” Redfield, pp. 435-440. 

In Patterson v. Patterson 59 N. Y. 574, the court said: ‘*The duty 
of giving decent burial to a deceased testator who leaves some estate 
devolves upon executor. The necessary and reasonable expenses 
thereof are a charge upon the estate and have a preference over all 
other debts against it, as part of the expensesof the trust. And the 
law implies a promise on the part of the executor to pay one who in 
absence or neglect of the executor from the necessities of the case, 
incurs and pays such expenses.” 

THE PRACTICE. 

Recognizing, therefore, the fact that funeral charges in keeping with 
the station of the deceased in life, are a first lien upon his estate, 
savings banks have endeavored to be reasonable and just in such in- 
stances, and asa general rule, pay such accounts without requiring 
letters of administration. That this may at times involve some risk, 
is plainly to be seen, but as a matter of experience, banks by the 
score report that no serious dispute has ever arisen because of such 
payment. All admit that no good reason exists in law, other than 
the general rule as laid down above, but rule orno rule, the practice 
is quite common and is equitable and just. 

One of the largest and most conservative savings banks in New 
York pays amounts not exceeding fifty dollars, when satisfied that the 
deceased left no other estate, upon atranscript of the death certificate, 
together with the undertaker’s bill (which must exceed the amount 
of the deposit) and proper identification of the direct heirs. In cases 
where they are not satisfied as to the responsibility of the next of 
kin, payment is made to the undertaker, and his receipt taken for the 
amount paid over, to be applied on the bill. No trouble has ever 
arisen because of such payments. A large bank in Yonkers pays 
sums less than $100 on Board of Health death certificate and proper 
identification and have never had any trouble. Another large bank 
in New York pays sums of $500 and less, where no other property is 
left, direct to next of kin, or to the undertaker, provided his account 
remains unpaid. (This amount is unusually large, but the bank has 
never had any trouble). A bank out on Long Island requires letters 
in every instance. A large bank in central New York also requires 
letters of administration, and the custom is seldom broken, and if at 
all, ‘tin cases where the amount is so very trivial that it would be 

manifestly absurd to go to the expense of obtaining letters of adminis- 
tration in order to collect it.” There is no fixed rule as to the 
amount of the account, the practice being to refer each case to the 
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discretion of the executive officers of the bank. Ordinarily, amounts 
of $15 or under would be paid without production of letters of ad- 
ministration, upon receiving the receipt of all persons who might be 
interested in the estate as next of kin. Inthe one or two cases where 
larger amounts have been paid, indemnity bonds have been taken. 
No trouble has ever been experienced. 

Mr. William Hanhart, Secretary American Bankers’ Association, 
Savings Bank Section, a savings bank man of wide experience states: 
‘‘T would say that the payment of small amounts on deceased per- 
sons accounts can be made safely to the undertaker to the extent of 
his bill; such payments would be legal enough, in so far, that the 
party who buries the deceased is a preferred creditor, because of the 
necessity of burial; the bill should be a reasonable one, in keeping 
with the social status of the deceased, and the party ordering the 
funeral should give his receipt, as well as the undertaker or should 
present an undertaker’s bill receipted. Such payments I would con- 
sider quite legal and would be fully protected. Any other payments 
must be at the bank’s risk, but during my long experience, I have 
made a great many such payments, and not in one single instance 
have they been questioned.” 

A savings bank in Central New York pays amounts under $250 and 
requires satisfactory proofs of death, affidavit as to the heirs and a 
bond signed by two people owning real estate, and where practicable 
makes check payable to the undertaker’s order. ‘‘While we realize that 
we take some chances, we wish as far as possible to avoid creating 
unnecessary expenses for the people who could ill afford to pay. We 
take care to learn as far as possible that the person claiming the 
amount is entitled tothe same. Weare especially careful where there 
are minor children. Another metropolitan bank pays amounts of 
$100 or less upon delivery of the pass book, Board of Health tran- 
script of death, a receipted undertaker’s bill, and a draft signed by 
the nearest relative upon which is the statement that the amount is 
made for the account of funeral expenses. ‘‘We were advised to do 
this by counsel.” Another sixty-million-dollar-bank in New York 
pays amounts of $100 and less ‘‘to either the undertaker, accompanied 
by one of the next of kin upon submitting pass book, proof of death 
and executing an assignment of his claim to the bank; payment is 
also made to the party who paid for the funeral expenses upon sub- 
mitting the pass book, transcript of death and receipted undertaker’s 
bill.” ‘‘Our action is based upon advice that funeral expenses are a 
preferred claim in any event. The oldest savings bank in New York 
State pays such accounts if the amount on deposit is equal to the 
undertaker’s bill, ‘‘Not because of any law in the matter, but be- 
cause it is a preferred debt of the individual. This has been done 
without any trouble tous.’”’ Another pithily states, ‘‘We pay small 
balances of $100 and under. * * We do not know of any law author- 
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izing it, nor do we care whether there is or not; we know that the 
deceased has to be buried and, as the sum is not large, we take 
chances.” 

The Newburgh Savings Bank, Newburgh, New York, has this 
by-law: ‘‘ Any balance to the credit of deceased depositors, not ex- 
ceeding $ 250, may in the discretion of the president or treasurer be 
paid to his or her next of kin, without requiring them to take out let- 
lers of administration upon delivery to the bank of an indemnity 
bond, the form and amount of such bond to be approved by the pres- 
ident or treasurer of the bank.” 

Another large bank in Central New York requires an indemnity 
bond in the case of accounts under $200. ‘‘We generally try to ob- 
tain the signatures of all the heirs to the receipt for the payment of 
the money. We never had any trouble arise from having paid 
money in this manner and it has been our custom to do so for a num- 
ber of years.”’ 

The custom, therefore, in New York, would seem to be quite uni- 
versal, and amply sustained by experience. It surely avoids trouble 
and annoyance to the heirs and to the bank, and with reasonable care 
will be found to be the easiest and the best method in such cases. 

A savings bank in the State of Washington has this by-law: 

‘*In the event of the death of any depositor, the bank may, if it 
sees fit, pay any sum to the credit of such depositor direct to his or 
her heirs, without requiring the appointment of any administrator or 
executor, and such payment shall discharge the bank; but before 
making such payment, the bank may require from such heirs such 
indemnity as the bank may deem satisfactory.” 

In Maine: ‘‘ Upon the death of any depositor, should the amount 
standing to the credit of such depositor be less than one hundred 
dollars, it may be paid to the legal heirs without the expense of pro- 
bate, and it is agreed that such payment shall discharge the bank,” 

In Pennsylvania, by statute, a depositor may appoint a person to 
whom his deposit may be paid after his death, unless he has made a 
different disposition by will. The record of the appointment is kept 
at the bank, where the deposit was made. Bolles Modern Law of 
Banking, p. 651. 

In accordance with this law we find a by-law. ‘‘ A book shall be 
kept at each office or agency of the society, in which every depositor 
shail be at liberty to appoint some person, or persons, to whom, in 
the event of his or her death, the money shall be paid, if not other- 
wise disposed of by will.” 

We may conclude that the law not only authorizes such a proced- 
ure, but that in practice it is widespread. It is equitable and it is 
just. The risk to the bank is more than offset by the benefits and 
accommodation rendered at a time when accommodations are appre- 
ciated and needless expense a burden. 
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DUMONT CLARKE. 


Dumont Clarke, president of the American Exchange National Bank, New York, 
died December 26 at his homein Dumont, N. J., from pneumonia after a short illness. 
Mr. Clarke was born in Newport, R. I., on October 1, 1840, his father, Peleg Clarke, 
being the founder of the National Bank of Rhode Island. He became a clerk in the 
American Exchange National Bank in the early sixties, although he had been edu- 
cated forthe ministry. In 1868 he was made assistant cashier, in 1878 cashier, a di- 
rector and vice-president in 1887, and in 1896 president, succeeding George S. 
Coe. Mr. Clarke was president of the New York Clearing House for two years and 
chairman of the committee on finance of the Chamber of Commerce. He was con- 
nected as trustee or director with a long list of representative companies, including 
railroads, insurance and industrial, as well as financial institutions. Mr. Clarke was 
one of the bankers of New York who, while keeping step with modern banking ac- 
tivities, yet preserved somewhat of the conservatism and the quiet dignity which 
characterize the bankers of the old school. As chairman of the Clearing House 
Association Mr. Clarke insisted that it should constantly keep a watchful and super- 
vising eye over every bank having a membership in the Clearing House. Dumont, 
N. J., was named for Mr. Clarke and he was its mayor for ten years. He leaves six 
children. Itis said his son Lewis L. Clarke, vice-president of the American Ex- 
change National Bank is his logical and the likely successor to its presidency. 


SPENCER TRASK. 


Spencer Trask, senior member of the banking house of Spencer Trask & Co., 
New York, was killed instantly December 31, on the New York Central Railroad 
near Croton, N. Y. Mr. Trask was returning from his Saratoga home to New York 
when a freight train collided with the Montreal Express and telescoped the last 
sleeper in which he was. He was born in Brooklyn in 1844, his first banking experi- 
ence was with J. K. Cowan, later he became associated with Henry G. Marquand 
and succeeded to the business of Mr. Marquand when he retired, he became a mem- 
ber of the New York Stock Exchange in 1870 and the firm name was changed to 
Trask & Stone, in 1881 it became Spencer Trask & Co. Mr. Trask had been identi- 
fied with many business enterprises, particularly the development of railroads in the 
West. For a number of years he had been inactive in business, devoting his atten- 
tion largely to educational, church and philanthropic interests. Mr. Trask was one 
of the founders of the New York Teachers’ College and was president of its board of 
trustees for fifteen years. He was a well known patron of art. He was a member 
of the Municipal Art Society, the Metropolitan Museum of Art, the American Geo- 
graphical Society, the New York Genealogical Society, the National Sculpture So- 
ciety, the Princeton Alumni Association and other organizations and cluts. 


Ss 


UNITED STATES BANK CLEARINGS. 


Bank clearings in the United States in 1909, according to R. G. Dun & Co., 
amounted to $ 165,103,966,306, an increase of 25.2% over 1908, for which the figures 
were $131,966,815,709, and an increase of 3.2% over the figures for 1906, which were 
$160,036,117,152. That the increase was not due to abnormal activity in any par- 
ticular direction that may prove only temporary is shown by the steady gain in daily 
averages for the different quarters compared with 1908 and 1906. The daily aver- 
ages moved steadily upwards until they reached a record point. 





THE CENTRAL BANK QUESTION. 
REPRESENTATIVE COMMMENTS ON OUR EFFORTS. 


THE WALL STREET JOURNAL: 

‘‘What may be considered as a very useful inquiry is being conducted by the 
BANKING LAW JOURNAL into the state of feeling among bankers on the central bank 
project, and already some interesting figures are available. Returns are nut com- 
pleted, but in reply to the question ** Do you favor a central bank if not controlled 
by ‘ Wall Street’ or any monopolistic interest?” some 5,613 replies have been re- 
ceived. Of these over 59% favor such a bank, less than 34% are against it and 74 
are undecided. This is a gratifying indication of the spread of education, and with 
a little more public discussion of the question, we have no doubt that the bankers of 
the country will be very largely in favor of a central bank of issue. Unfortunately 
for the country, it is not the bankers who pass the necessary laws. * * 

“It has been demonstrated in these columns that an efficient central bank could 
be devised, which could not possibly be brought under the control of any group of 
financiers. Such control, however, if it were disinterested and patriotic, would at 
least not contain the appalling possibilities of that kind of politics recently displayed 
to an astonished public in the state of Oklahoma. 

‘* A surprising number of the replies tothe BANKING LAW JOURNAL'S question 
show that a competent bank officer is able to discharge his duties with a notably 
small knowledge of broader banking practice. The replies in nearly all cases are in- 
telligent, if occasionally prejudiced, but it is plain that further education will be nec- 
essary. Manycashiers do not seem to have any definite idea of what is a good cur- 
rency and what is not. One excellent feature of the replies is the absence of the 
kind of stump claptrap which was current in the late presidential campaign, when 
the ill-fated deposit guarantee plan was under discussion. 

‘* There may be plenty of prejudice, but it is encouraging to see that the politi- 
cians of the Bryan or Haskell type have not devised any catch phrases sufficiently 
hypnotic to prevent the bankers of the country as a whole from doing their own 
thinking.” 

BOSTON EVENING TRANSCRIPT: 

‘If the currency is not reformed, the omission will not be due to lack of efforts 
to stir up popular interest in the subject. It is evident that the unofficial reports of 
the Monetary Commission's views and the speaking tour of Senator Aldrich in the 
West have been effective in stimulating interest, especially in the central bank 
proposition, which has become already the leading topic in about all currency de- 
bates. This week the Monetary Commission inaugurated its ‘‘ educational cam- 
paign "’ by making public the results of an exhaustive inquiry as to resources, capital, 
etc., of all the banks in the country, with some interesting per capita statistics for 
various States and sections. On the same day that this was published, there pre- 
sented itself also for attention the following material bearing on the subject: Ad- 
dress of George E. Roberts in Boston, favoring the central bank ; full report of an 
address by Victor Morawetz in New York, opposed to the central bank and propos- 
ing in place thereof a central committee or board to regulate note issues of the 
banks in excess of their bondsecured circulation; monthly financial circular of Fisk 
& Robinson, a banking house regarded as an authority in Governrrent finance, in 
which the central bank project is vigorously urged ; and perhaps most interesting of 
all, the advance summary of a ‘‘ composite article” in the BANKING LAW JOURNAL 
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of New York, giving the results of a mail canvass of bankers throughout the 
country, which elicited 5613 replies.” 


THE CHICAGO EVENING PosT: 

‘Sentiment in favor of the central bank modified to fit our own peculiar condi- 
tions, carefully safeguarded so as to prevent its falling under the domination of any 
clique of bankers or financiers or by any section of the country, to the detriment of 
any other, is fast crystallizing. This is clearly indicated by a composite article appear- 
ing in the December issue of the BANKING Law JOURNAL.” 


THE FINANCIER, NEW YORK: 

‘‘Our excellent contemporary, the BANKING LAW JOURNAL, has been conduct- 
ing a canvass of the banks of the United States on the Central Bank question, and 
the results, an advance proof of which has been furnished this paper, show interest- 
ing as well as surprising conclusions * *. 

“We realize that it is dangerous to draw conclusions from a straw vote which 
covers thoroughly any section of the entire nation, and that it is much more danger- 
ous to deduce definite conclusions from a partial canvass. Still, the answers to the 
BANKING LAW JOURNAL'S question are in all probability sincere, and it would be 
altogether idle to minimize their importance. That so large a percentage of banks in 
the United States are not opposed to a central bank is rather a startling revelation.” 


RESOLUTIONS OF THE NEW YORK PRODUCE EXCHANGE. 

Among the resolutions of the New York Produce Exchange to be submitted to 
the National Board of Trade Convention, to be held at Washington, January 25, is the 
following: 

‘‘Whereas, The thorough and painstaking investigation made by the National 
Monetary Commission of the financial system of the principal countries of Europe, 
the results of which have been made public has clearly demonstrated the superiority 
of a central bank system in providing a stable currency always responsive to the re- 
quirements of legitimate business; therefore, 

“Resolved, That while recognizing the widely different conditions existing in 
this country the National Board of Trade is still of the opinion that the needs of the 
country would be most satisfactorily provided for by the adoption of a central bank 
system so far as such a system is possible under our complicated financial condi- 
tions, to which our present financial system should be made to gradually conform. 
Such a system should be so established as to be free from improper political control 
and of unfair predominance of influence of one section over another.” 


TRUST COMPANIES OF THE UNITED STATES. 


The United States Mortgage and Trust Company, New York, have issued their 
annual book on trust companies under the above title. It contains a compilation 
showing the condition of the trust companies of the United States as of June 30, 
1909, the names of officers, directors and correspondents, the rate of dividend and 
the quoted price of the stock. 

It shows 1504 trust companies in 1909, 34 more than in 1908, with resources of 
$4,601,369,273, an increase of $683,926,917 for the year. 

These impressive figures clearly indicate ‘That there has been no diminution of the 
favor accorded to the Trust Company as a factor in the conduct of business.” 

Pages in the front of the book are fittingly devoted to illustrations of the elegant 
banking room of the main office and those of some of the branches of the United 
States Mortgage and Trust Co. 
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This department is carried on for the benefit of all 
our subscribers, who are entitled to submit questions of 
general interest, and expect prompt and careful considera- 
tion thereof, without charge. The names and places of 
those submitting inquiries are published, unless special 
request is made to the contrary. 

For unpublished replies of a private nature a reasonable charge is made 


RESPONSIBILITY FOR LOST CHECK. 


Editor Banking Law Journal YORK, PA., January 4, I9g10. 
DEAR SIR :— Kindly express an opinion on this trouble. A letter mailed to our 
Baltimore correspondent was lost in the mails. All the items were promptly duplica- 
ted without quibble or question except one issued by a Baltimore firm, to our York 
depositor. Asthe bank on whom it was drawn refused to positively agree to stop pay- 
ment but would make every endeavor to do so, the drawer declined to issue a dupli- 
cate, unless properly indemnified and insisted on this bank giving the bond. Our de- 
positor makes the same claim, and seems to think that after depositing the check he 
had no further responsibility in the matter. Can the drawer exact the bond? If so 
who should give this bond ? Yours truly, CASHIER. 


Answer:—The drawer of the check may be justified in refusing to 
issue a duplicate check without a bond indemnifying him in case he 
is called upon to pay the original check. But he has no right to call 
upon you for such indemnity. That is a matter between himself and 
the payee, your depositor. Your bank was acting in the capacity of 
agent for collection and would be liable for negligence, if such negli- 
gence occasioned a loss to your depositor. If you forwarded the 
check for collection in accordance with your usual custom and with 
reasonable diligence in due course of business you have fulfilled your 
obligation to your depositor and are not liable for the loss of the 
check in the mails. The Baltimore bank would seem to be acting 
within its rights in refusing to stop payment, and,if the drawer refuses 
to issue a duplicate check, unless he is secured by a bond, the only 
party to whom he can look for the bond is the payee. 
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CERTIFIED CHECK—RIGHT OF DRAWER. 


Editor Banking Law Journal. BROWNSVILLE, TEXAS, December 17, 1909. 

DEAR SIR:--Give me your opinion whether or not a check made payable to a 
certain person (not endorsed) and certified by a bank can be repaid to the maker of 
the check. 

I will thank you very much for this information and would appreciate it if you 
would quote decisions on same. Yours truly, ASSISTANT CASHIER. 

Answer.—lf the check was delivered to the payee and certified at 
his request, the bank may not repay the money tothedrawer. When 
a check has been thus certified the funds must be retained by the 
bank for the holderofthe check. The drawer no longer has the right 
to stop payment. In fact the certification releases the drawer from 
liability on the check and the bank becomes solely responsible. Mer- 
chants’ Bank v. State Bank, 10 Wall. 648; First Nat. Bank v. Leach, 
52. N. Y. 350. 

If the check was certified at the instance of the drawer and never 
delivered to the payee, the bank may safely permit the drawer to de- 
posit the check and credit his account with the amount. 


VERBAL CERTIFICATION OF CHECKS. 


Editor Banking Law Journal. Kenova, W. Va., December 2, 1909. 

DEAR Srr:—Within a radius of 15 miles we have some twenty odd banks, and 
items on any of these banks, outside of each bank’s own city, are presented for payment 
generally the day after their receipt. Customers of one bank are often in one of our 
sister banks, desiring value for their checks, which we are always glad to furnish, if 
we can have their checks certified. Upon two occasions the writer has asked two dif- 
ferent banks, over the phone, if they would not pay certain checks of their customers 
when presented the following day or the day thereafter. In both instances they re 
plied the checks were good, but they could not certify a check over the ‘phone, and 
would not hold sufficient funds until the next day for that purpose. 

Recognizing that they can not certify as to the genuineness of the check by ‘phone, 
what liability would the drawee bank sustain to us or to its depositor by saying ‘* We 
will pay the check when it reaches us, if properly signed,” and should hold sufficent 
funds for that purpose ? CASHIER. 


Answer.—To be valid, a certification must be in writing under the 
Negotiable Instruments Law of West Virginia and promise to pay 
over the 'phone is not binding on the drawee. Consequently, if the 
drawee bank made such promise, but paid out the money before 
presentation of the check, it would incur no liability to the holder. 
If, on the other hand, it held the funds in pursuance of its verbal 
promise and refused to pay them on demand of the depositor, made 
before actual presentation of the check it had verbally promised to 
pay, it would incur liabilitity to its depositor. 

An exhaustive treatment of the question can be found in the 
January, 1909, number of the Bankinc Law JourRNAL at page 21 
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The effect of certification is discussed in the March and April num- 
bers, at pages 180 and 256 respectively. 


WAIVER OF PROTEST. 


Editor Banking Law Journal. SINCLAIRVILLE, N. Y., December 11, 1909. 
DEAR Srr:—Will you kindly advise me if an item similar to the enclosed form 

is protestable, or does the contract as signed by the drawer, waive protest on all in- 

dorsements? What would be the proper way of handling a collection item of this kind? 


$ 79.50 Sinclatrville, N. Y., October 14, 1908. 
On the...27...day of.../une, z909...for value received, 
.J...promise to pay to the order of...........4 i. Fs Ses < ie os 
Re ee ere, Vineteen 50-100 .. wseeees-eDOllars, with interest, 
at the (bank) .....at Sinclairville 


This note is given for ‘‘Alpha” De Laval Cream Separator, Style 830,530, No. 72 

The express condition of the sale and purchase of said machine and the giving of this note (or 
notes) to secure the full payment therefor is that the tithe, ownership or possession does not pass 
from the said payee or his (or their) assigns, to the maker of this note (or notes) or his (or their) 
assigns, until all notes have been fully paid and satisfied; and the drawers and endorsers severally 
waive presentment, protest and notice of protest and non-payment of this note 


No. . Je: 


P.O. Address. .Szuclairville, N.Y. — klie Peterson... 


(OVER) 


Pay to the order of 
(peismedaeaenas De Laval Seharater CO....00ssseccess 
For value received the undersigned hereby guarantees 
the payment of the within note and hereby assigns all of 
his (or their) right, title and interest to the within mentioned 
machine to the legal owner and holder of this note, waiving 
demand of payment, protest and notice of non-payment. 


Wereee rT errr Fi Fs Pa ha censkedsaneensan 
I will be pleased to receive your answer, and would ask that you return the form 
with it. Thanking you very kindly, Iremain, Respectfully yours, CASHIER. 


Answer.—We do not think it necessary to protest a note of this form 
to hold the indorsers as all the indorsers waived protest under this 
form of contract. We think it would be advisable, however, to pre- 
sent the note at maturity and in the event of non-payment, notify 
the correspondent from whom received. 


CHANGING BENEFICIARY IN INSURANCE POLICY. 
Editor Banking Law Journal. CARRIZOZO, N. M., December 15, 1909. 
DEAR SIR :—Does the right of revocation and change of beneficiary reserved by 
the insured under the Limited Payment Life policies of the Mutual Life Insurance Co. 
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of New York subject the proceeds of said policy to reduction to the estate of the in- 
sured in case he dies insolvent ? Yours very truly, CASHIER. 

Aunswer.—lIf the insured has named a certain beneficiary and dies 
without exercising the privilege of changing the beneficiary, the cred- 
itors have no claim against the proceeds of the policy. Ina large 
number of states the matter is regulated by statute, but we find no 
such statute in Texas. 

In the case of Levy v. Taylor, 66 Tex. 652, where a benefit certifi- 
cate in the Ancient Order of United Workmen, in which the member's 
wife was designated as beneficiary, was permitted to lapse, and the 
member subsequently renewed it for the benefit of one of his credit 
ors and in the latter’s name, it was held that the creditor could only 
hold the amount of the debt at the time of the renewal of the certifi- 
cate, together with the assessments which he had paid, and could not 
deduct the amount of other claims which had subsequently accrued, 
and that the balance belonged to the next of kin of the member. 

In White v. Smith, 2 Tex. Civ. Cas. 400, it was held that an or- 
dinary life policy is not part of the estate of the deceased, for the 
payment of his debts, but vests absolutly in his heirs, but that an 
endowment policy is part of his estate and subject to his debts. 

As a general rule the fund payable on the death of a member of 
mutual companies to persons designated by him is not a part of his 
estate, subject to his debts, but should be paid directly to the bene- 
ficiaries. Swift v. San Francisco S. & Ex. Board, 67 Cal. 567; Ballow 
v. Gile, 50 Wis. 614; Maryland M. B. Soc. v. Clendinen, 44 Md. 429. 


QUERIES ABOUT POSTAL SAVINGS BANKS. 


Editor Banking Law Journal Huntinepon, Pa., November 30, 1909. 
Dear Str:—Through the kindness of one of the officials of the Grange Trust Co., 
of this city, [ have been referred to you as an authority on banking problems. Accord- 
ingly I take the liberty of addressing to you several questions relating to the establish- 
ment of a system of Postal Savings Banks. I should be highly favored could you 


give me your opinion on the following questions: 

1. Is there any constitutional barrier to the establishment of Postal Savings Banks? 

2. Are there any objections to plan of loaning deposits received through the sys- 
tem to National banks, in accordance with some plan insuring equitable distribution ? 
3. Is there any reason why the deposits received in any given community could not 
be loaned to a// the banks, State, private, savings and National, in proportionate sums ? 

4. Does it really injure established banks, if it merely receives deposits and turns 
the money over to the use of local banks, thus keeping the money in the community ?¢ 

5. Would not banks be glad to accept money from the postal banks, in the form 
of relatively stable loans, at a low rate of interest, say 24 4 ? 

Thanking you for any assistance you may see fit to give me, I am, 

Yours sincerely, E. A. CULLER. 

Answer.—1. So far as we know the question of constitutionality 

has never been raised as an objection to the Postal Savings Banks, 
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nor could it be until the same had been authorized by Congressional 
enactment. Then, if any rights of states or private parties had been 
infringed, which are protected by the Constitution, the question 
would have to be passed upon by the courts. But underthe same 
power which permits the Government to authorize and supervise 
National Banks, doubtless Congress would have the power of estab- 
lishing the system of Postal Banks. In its money order business it 
now does a banking business, and it would simply extend the scope 
and alter the plan of receiving and paying money. 

2. The main objection in the past to Postal Banks has been that 
if the funds were to be deposited in money centers, it would drain 
the country of working capital and overload the reserve centers. To 
overcome this it has been proposed to re-deposit the money (not direct 
from the receiving offices, but through the medium of the depart- 
ment) in local banks, thus tending to replace the money from whence 
itcame. This isthe plan. How well it would work out and wheth- 
er each section would get its proper share remains to be seen. 

3. The Government has no supervision over state banks, savings 
banks, private banks and trust companies, but only over National 
Banks. It would not be likely that the Government would deposit 
in any institution over which it had nocontrol, and for which it could 
make no laws. It might be thatthe plan might be extended to cover 
these banks, upon furnishing the same security as required of Nation- 
al Banks, but it is not likely. 

4. Your fourth question is difficult to answer as the experiment has 
never been tried under conditions such as obtain inourcountry. As 
stated above, it is not proposed that the money should go directly 
from the post office to the local bank, but re-deposited at the option 
of the officer in charge of the funds, either the Comptroller of the 
Currency or the Secretary of the Treasury, or whomsoever might be 
designated. One of the strongest arguments against the Postal is 
that it will injure existing banks, and inasmuch as these men who 
make this objection are ina position to speak from experience, ob- 
servation, and opinion, there is probably some truth in the statement. 

5. The plan, as we remember it, is to pay the depositors 2% and 
require at least 2% % from depositary banks, paying the expenses 
outof the % % profit. This has been criticised as inadequate to cover 
the cost of administration. All these are merely suppositions, as 
nothing definite has been done, other than to collect data, have hear- 
ings, etc., although bills have been introduced in Congress providing 
for such institutions. Banks undoubtedly would be glad to accept 
these deposits at 2% %. 

Briefly stated the arguments forthe Postal system are: It would 
provide banking facilities of the savings bank order for all parts of 
the country and those sections now lacking such opportunities. It 
would bring out of hiding large amounts of hoarded money. It would 
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stop the sending home of large sums by foreigners who are accus- 
tomed to Post Office Banking. 

The arguments against it are: In many sections the facilities 
are already adequate, as in New York and New England; where not 
adequate the extension of present banking institutions are ample to 
take care of the needs of the people. State banks, national banks, trust 
companies the country over now accept savings deposits, and by a 
proper system of segregation these deposits can be amply protected. 
And, as indicated above, it would injure existing banks. Lastly, 
that the Government should not do for people what private enter- 
prise has done and can do as well. 


TORRINGTON NATIONAL BANK. 

COMPLETE REPORT OF THIS UP-TO-DATE INSTITUTION IN THIS ISSUE. 

The patrons of the Torrington National Bank and also the residents of Torring- 
ton generally, will be interested in the complete report of that bank published in this 
issue. The fact that this report is the result of several weeks’ careful work upon the 
books of the bank by expert accountants, who have no interest in the bank, should 
commend it to the absolute confidence of the public, and the strength that it exhibits 
shows that the many depositors of the bank have the best of reasons for their faith 
in it. The directors of the Torrington National Bank take pardonable pride in the 
fact that it was the first bank in the State of Connecticut to adopt the practice of em- 
ploying expert public accountants to audit its books, the first audit of this kind hav- 
ing been made in 1901. In 1902 one of the largest banks in Hartford followed this 
example,and public pressure for this kind of auditing is forcing other banks into line 
and without doubt within a few years the practice of employing disinterested expert 
accountants to audit banks will become general. 

The Torrington National Bank was organized ten years ago this morth, and its 
uninterrupted rapid and substantial growth to more than a million assets with earned 
surplus and undivided profits nearly equal to its capital, is a great credit to its man- 
agement. The Evening Register, Torrington, Conn, 

The advantages of the policy of the Torrington (Conn.) National 
Bank as above set forth should be obvious to every banker. Itisa 
good practice which all should adopt. See the Banxinc Law Jour- 
naL for December, page 982. 


— —— 


BANKERS RECOMMEND CLEARING HOUSE EXAMINATIONS. 


Representatives of the clearing house banks of St. Louis, Kansas City and St. 
Joseph, Mo., and Omaha Neb., held an executive session in St. Joseph recently at 
which the following resolutions were adopted: 

“ Be it resolved, that we, the representatives of the clearing house associaticns 
of St. Louis, Kansas City, Omaha and St. Joseph, do hereby strongly recommend 
the inauguration of special examinations in all clearing house cities, believing it to be 
the most important step toward sound, safe and conservative banking that has been 
made in years. 

“ That we realize the clearing house associations stand for conservative and 
sound methods ; that in unity there is safety and strength, and we heartily commend 
any action that will tend to bind all the banks composing these associations into a 
closer and more harmonious whole.” 





THE CENTRAL BANK QUESTION. 


BY LESLIE M. SHAW. 


N his address before the Manufacturers’ Association, Indianapolis, ex-Secretary 
of the Treasury Leslie M. Shaw, now president of the First Mortgage & Trust 
Co., of Philadelphia, said in part: 

‘If anyone doubts the effect of our dual form of government upon our banking 
system or upon any system which we may adopt, let him remember that there is not 
a State in the Union where National bank notes are not available for State bank re- 
serve, though not available for reserve in National Banks. * * 

‘‘Credit currency, such as it is proposed the central bank shall have the exclusive 
right to issue, to be effective, must be readily redeemed. It must be as liquid as 
water. It must promptly expand as business activity increases and as promptly con 
tract when the annual need for it ceases. * * 

‘* It isconceded, I think, that evenin ordinary years, we need $150,000,000 more 
currency in the fall and winter thanin mid-summer. The Secretary of the Treasury, 
by taking thought, can secure an annual autumnal expansion of from $50,000,000 
to $109,000,000. Thisamount, though inadequate, has in numerousinstances averted 
serious disaster. The country needed $300,000,000 expansion in 1907. Possibly 
$100,000,000 early in the fall would have averted conditions which made a greater 
expansion necessary later on. * * If the notes which the central bank is to issue 
are to have a contracting capacity of from $150,000,000, to $300,000,000, the ordin- 
ary volume must of course, be very large. 

‘Only once in ten years has the volume of notes issued by the Bank of England 
contracted 1o per cent, the average annual contraction being less than 8 per cent 
The notes issued by the Bank of France have contracted 12 per cent. only once in 
fifteen years, the annual average being less than 10 percent. The notes of the Im- 
perial Bank of Germany annually contract about 30 per cent. These bank note con- 
tractions have contracted the aggregate volume of currencyin their respective countries 
about as follows: In England, never exceeding I '4 percent; in France, never more 
than 2 per cent; andin Germany, between 5 and6 percent. Assuming that we must 
have in ordinary years expansions and contractions of $150,000,000, equal to 5 per 
cent of our present currency of all kinds, it follows that the volume of notes of the 
central bank outstanding at all times must be large enough to make such measure 
of elasticity not only possible, but certain. The amount of annual expansion 
and contraction will bear some reasonable ratio tothe ordinary volume of notes out- 
standing. 

‘‘Assuming that the contraction in this country,notwithstanding our dual form of 
government and our numerous State institutions not amenable to the acts of Congress 
will contract in the same proportion as the Bank of France—io per cent—it follows 
that the ordinary issue must be $1,500,000,000 to justify the hope of an annual expan- 
sion and contraction of$150,000,000, needed each and every year, to say nothing of 
the $300,000,000 needed occasionally. It does not seem that such a measure of in- 
flation will be seriously recommended. If adopted, it will spell ‘ruin.’ * * 

‘“‘We already have seven distinct kinds of money independent of fractional currency, 
The central bank notes will provide the eighth, more than twice as many as in any 
other country. * * 

‘‘ There is one other objection which appeals to me asvery serious. Who is to 
own this central bank, and who shall control it? If it is to be at all analogous to 
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the central banks of other countries, it must be a corporation, the stock of which will 
be held by individuals or corporations, regularly transferable and subject to represen- 
tation at stockholders’ meetings by proxies. I do not think there can be any doubt 
in the minds of anyone who studies the question in the light of admitted conditions, 
that if a central bank is established in this country, it will be owned, or at least 
controlled, by the Standard Oil Company. * * 

‘‘From my point of view, the least objectionable plan is to treat the United States 
Treasury as far as practicable as a central bank, and the large number of National 
banks as its branches. It will not doto allow the Treasury to engage in banking or 
to issue credit currency. These functions, however, can be granted under appropri- 
ate safeguards to National banks with sufficient capital, and in cities of suitable size, 
in this way we will get in the aggregate the same and in fact a much larger expan- 
sion in times of extraordinary stress, and under normal conditions, no inflation. * * 

“Then follow the German plan and tax all currency in excess of the bonds 
deposited, at the rate of 5 per cent. per annum during the time it remains in cir- 
culation, * * 

‘* Of course, there should be a limitation on the amount of uncovered currency, 
if I may use that term, which the banks are permitted to issue, and none should be 
issued at any time except with specific permission from the Secretary of the Treasury. 
This will protect against insolvent banks, for the Comptroller’s office is always suspi- 
cious of banks long before they fail. * * 

‘‘It would probably be found wise to graduate the amount of currency which banks 
might issue according to the size of the city in which they were located. Over the 
greater portion of the country an amount equal to 25 per cent of the capital of the 
bank would be sufficient. In larger cities, 50 per cent of the capital, and in cities 
of a half million or over, say 75 per cent of their capital, and in cities of a million or 
over, perhaps 100 per cent of their capital, and in cities of two million, 150 per cent 
of their capital would be needed. New York needed 150 per cent in 1907. The 
maximum forall banks should not exceed an amount equal to 250 per cent of the 
aggregate capital of National banks. * * 

‘* Another objection is that the Government might have to pay some losses in 
the redemption of the currency of failed banks. I do not believe there would be an 
instance of this in acentury, for, as Isay, the Treasury Department knows the doubt- 
ful banks. But suppose there were. The tax imposed would twenty times pay the 
loss if every bank were permitted to issue without let or hindrance and without the 
consent of the Secretary of the Treasury. This estimate is based on the record of 
National banks for fifty years. 

‘* The worst objection that I see to the proposition is the violation of a principle. 
It makes the Government a guarantor and I donot like that, but I suppose the proper 
time to have objected on that ground was when Secretary Chase recommended a 
bond-secured currency which was incorporated into law, and which, all things con- 
sidered, was wise at the time. It is now too late to retrace our steps, if we wished. 
We must content ourselves at this time with supplying the much needed elas- 
ticky. © * 

‘Give the banks the privilege of indorsing time acceptances drawn in the ordin- 
ary course of trade against merchandise actually sold and delivered, as well as sight 
drafts, without reporting them as rediscounts, and the practice of settling mercantile 
transactions as they are settled abroad will be encouraged by the banks until it be- 
comes universal, and perhaps $1,000,000,000 per month of accounts receivable, at 
present unavailable, will become as mobile as bank drafts. It is impossible to esti- 
mate the relief to congested commerce which such a practice could afford. 

‘* When the element of elasticity is added to our currency, and deferred payments 
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for merchandise sold and delivered are made bankable and mobile, there will be lit 
tle left in our financial system to criticise. ” 


CRITICISM OR CONSTRUCTION? 


It is noticeable in the discussions regarding the creation of a central bank in this 
country, that the subject seems to be approached by men of two different orders of 
mind. These two orders of mind may be described as the constructive and the 
critical. On the one hand, those whose minds runtowards achievements are advo- 
cating a central bank, in the belief that it will be a great benefit to the financial 
system of the country. On the other hand, the order of mind which always tends 
to see the difficulties in the way of a new proposition is being applied to the discovery 
of reasons why acentral bank cannot be established in America. 

Both of these types of mind have their value in discussions like the present one. 
The critical type will undoubtedly render great service in pointing out the weak 
points in the plans proposed, by setting the constructive minds to work to strengthen 
such points. It is the constructive type of mind, however, which appeals most 
strongly to Americans and which is responsible for most cf the great things done in 
this country. Any marked change in the financia) policy of the country is bound to 
arouse question and hostility. It lies with minds like those of Alexander Hamilton, 
John Marshall and Albert Gallatin to lay down the foundation timbers of a new 
project and to adopt the superstructure to the conditions and criticisms made by 
those who have a different manner of looking at new proposais. 

[hat miracles can be accomplished by resolute purpose, directed by intelligence, 
has been shown many times in the history of thiscountry. There were many of the 
critical type of mind who declared that it was not possible to bring about resumption 
of specie payments in 1879. There were many others of the same type who declared 
in 1897 that the political obstacles were insuperable to the enactment of the gold 
standard. From yielding to such faint-heartedness have come many of the weak com- 
promises of our financial history, like the Bland law and the Sherman silver pur- 
chase law. More recently it has seemed impossible to some that the prejudice in 
favor ofa currency based upon bonds could be removed. But the American Bankers’ 
Association declared flatly in 1907 for the system of a credit currency without 
bonds, and within a few months of the present time nearly every national banker 
has come to realize that the day of the bond-secured note is drawing to a close. 

It was one of the declarations of Napoleon that nothing was ‘‘impossible.”” It 
is with this spirit that the advocates of a comprehensive reform of the monetary 
system should approach the subject. To admit that a central bank is desirable in 
principle but cannot be established because of local conditions or political prejudice, 
is a doctrine of hopelessness which is unworthy of those who have built up the 
Union, conquered a wilderness, throttled fiat money and free silver, and placed the 
country upon the firm ground of the gold standard.— The Wall Street Journal. 


—w 
SAVINGS DEPOSITS. 


Statistics sent out by the National Monetary Commission show savings deposits 
in the United States of $5,673,735,379 from 14,894,696 depositors. These figures 
are based upon reports from 18,245 banks. New York ranks first with $1,595,039,940 
deposits from 3,238,890 depositors in 831 banks, Massachusetts comes second with 
$747,150,028 deposits from 2,049,137 depositors in 427 banks and Pennsylvania is 
third having $520,488,711 deposits from 1,270,023 depositors in 1,144 banks. All of 
the Postal Savings Banks inthe World, had in 1907 about two billions on deposit as 
against savings deposits of nearly six billions in 1909 in the United States. We may 
justly take pride in this record. 
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OLD BANK NOTES. 


When one considers the vast quantity of State and wildcat bank notes still in ex- 
istence, and the extremely low value at which such notes are usually held, it is rather 
surprising to learn that the notes of a private bank brought several times par value at 
a recent sale held in New York City. The notes in question were of the denomina 
tion of one and five dollars, and were issued respectively on April 17, 1862, and 
October 1, 1860, by the Bank of North America at Philadelphia. Both notes are of 
attractive design and represent fine specimens of the engraver’s art. The five-dollar 
bill bears the portrait of Franklin and the one-dollar bill a scene of Washington in 
military camp. The five-dollar note was signed by Thos. Smith, President, and J. 
Lockley, Cashier. The notes are still valid, and are held in such high esteem by col 
lectors that they were bid in for 318.10. 

The Bank of North America, chartered in 1781, is the oldest bank in United 
States. Its issue of National bank notes do not show the word ‘* National,” and it 
is the only bank in this country whose issue of paper currency under the National 


banking act shows the omission. Its notes are all highly valued by collectors. The 


first paper issues of the bank were dated 1789, being of the denomination of one pence 


und three pence, having been issued previous to the adoption by this country of the 
decimal money system. Other denominations bearing the bank's stamp are of ten and 
tifty cents, S1, 35, S10, $20, S50, S100, S500 and $1,000. 

Another note that attracted considerabie attention at the same sale was one of 
twenty-cent denomination, issued at Denver, Colorado Territory, in 1861 by the bank 
ing house of C. A. Cook & Co., which was bid in for $21. The note is said to repre 
sent the only series of paper currency ever issued in Colorado, with the single excep- 
tion of the five-dollar bill issued by the private minting firm of Clark, Gruber & Co., 
which was made redeemable in gold coin of their own manufacture, illustrated and re 
ferred to in the BankING Law Journat for August, 1902, pages 547 and 550. 

In 1860 and 1861 the principal circulating medium of the Pike’s Peak country 
consisted of gold dust.and the gold coins of the denominations of $2.50, 85, S10 and 
$20 made by the private minting firms of Clark, Gruber & Co., J. J. Conway & Co. 
and John Parsons & Co. But money of smaller denomination was needed in place of 
pinches of gold dust, so Cook & Co. issued $2,000 worth of small paper notes of the 
denomination of 15, 20, 25, and 50 cents and one dollar. (See BANKING LAW JOURNAL 
for August 1902, page 552.) 

Cook & Co. originally had conducted a gencral merchandise business in Denver, 
and had handled a great deal of gold dust. Later, in 1861, they opened a banking 
house in Denver. One day the bank took fire, and the senior member of the firm at 
considerable risk rescued the stock of gold dust, which amounted to $89,000. A 
few days later all the outstanding paper bills that were presented were promptly re- 
deemed in gold dust. 

This unique twenty-cent note is somewhat smailer than the ordinary one-dollar 
bill, and was lithographed by a New York firm. In the centre of the obverse are 
three large circular engineturned tablets in green, in the field of the central one be- 
ing the figures 20 while cross the face of the bill reads ** TWENTY CENTS. ” Below is 
the inscripton, ** Promise to pay on demand in current funds when presented in sums 
of tive dollars.” 





SAVINGS BANK INTEREST RATE. 


SEASONAL GREETINGS. 


Many kindly greetings, in happy words and other forms evincing good wishes, 
have come to us for the New Year. 

Our full appreciation and hearty reciprocation is hereby conveyed to all. 
Among those whose greetings have taken tangible form are: 

MELLON NATIONAL BANK, PITTSBURGH. 

A large wall calendar received from the Mellon National Bank, Pittsburgh, 
done in strong, impressive colors. The figures are large and clear so that dates 
may be easily seen from all parts of a large office. It is wel! suited to the needs of 
business institutions. The Mellon is the largest National Bank in Pittsburgh with 
resources of about $44,000,000. 

CoLUMBIA NATIONAL BANK, PITTSBURGH. 

In their calendar the Columbia National Bank, Pittsburgh, show many phases 
of Pittsburgh. An excellent idea of the industrial, financial, civic and artistic 
developments is portrayed by a series of illustrations. One may see at a glance 
that Pittsburgh devotes attention to Art, Science and Literature as well as the pro- 
duction of steel. The Columbia is one of Pittsburgh’s most progressive bankirg 
institutions. 

THE COAL AND IRON NATIONAL BANK, NEW YORK. 

The Bull Dog on their calendar stands out significantly suggesting that The 
Coal and Iron National Bank, New York, have ample ability to safeguard the inter- 
ests of their depositors. It is a desirable size and form of calendar to place near 
the desk of the busy man for quick reference. 


OBJECTS TO POSTAL BANKS. 
COMMITTEE OF BANKERS’ ASSOCIATION ADVANCES REASONS FOR OPPOSITION. 
In a circular entitled ‘‘Some Considerations Concerning the Postal Savings 


Bank Question” the Committee on Postal Savings Banks of the American Bankers’ 
Associations advances objections to such institutions. The letter declares that the 
demand is a “political creation” and says there is no actual need for them, as 
there are 17,794 banks in the country which accept savings deposits. 

The committee doubts whether they would teach the people thrift, furnish 
depositories for savings in remote districts, or dissuade foreigners from sending 
earnings to their native lands; declares such institutions would attract bandits to 
every section except the East; cites the fact that many foreign countries are with- 
out them; says the government has three times tried banking and failed, and says 


money deposited in such banks would be hard to withdraw. 
— meee 
SAVINGS BANK INTEREST RATE. 

A number of the best managed savings banks in New York City have reduced 
their interest rate from 4% to 34%. Among those who have taken this conserva- 
tive step arethe Bowery Savings Bank, which ranks first in amount of deposits, 
the North River Savings Bank, the Union Square Savings Bank and the Dry Dock 
Savings Institution. Some of the representative savings banks which will continue 
the 4 @ rate are the Emigrant Industrial Savings Bank, the Greenwich Savings Bank, 
the Bank for Savings and the New York Savings Bank. It is oftentimes better for 
the depositors to accept 344% in cash returns and have a larger reserve fund which 
insures the safety of his deposit than to receive 4% and take the least chance of his 
savings being less secure. The status of the institution in this regard rests upon the 
soundness of the judgment of the officers and trustees. 
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FROM FAR AND NEAR. 


We receive many letters commending our efforts. They are 
deeply appreciated and inspire greater effort to give our readers a 
publication of true worth and helpfulness. While it would not be 
feasible to publish all such letters we feel it is proper to occasionally 
print typical expressions and thus convey our gratitude to all. 

MOST IMPORTANT PUBLICATION. 

For many years I have been a reader of the BANKING LAW JOURNAL and re- 
gard it as one of the ablest and most important publications we have relating to the 
Banking interests. 

I think we are one of your oldest subscribers here in Louisville, at least the 
writer has been taking the BANKING LAW JOURNAL and read it for many years and 
always looks over it carefully, notwithstanding the country is flooded with various 
and sundry Journals, Magazines, etc., all of them in their way desirable and good, 
but I place yours among the best and most important publications, we have. 

JOHN H. LEATHERS, President, 
The Louisville National Banking Company, Louisville, Ky. 


VALUABLE BANKING LAW LIBRARY. 

While my name is not on your list individually, through the institutions with 
which I have been connected, I have been a reader of your valuable periodical since 
the first number issued, and your first volumes are bound and in place as a banking 
law library. To my mind it isthe most valuable anyone can have at hand. 

H. L. CRANDELL, Vice-President, 
Bank of Long Island, Jamaica, New York City. 


SENATOR NELSON W. ALDRICH SAYS: 

‘‘l have read with interest the symposium on the central bank question, Mr. 
Muhleman’s ‘Plan for a Central Bank’ and the editorials on the subject in the De- 
cember number of the BANKING LAW JOURNAL.” 


REPRESENTATIVE EDWARD B. VREELAND SAYS: 
‘‘I am much interested in the letters of the various bankers and also in Mr. 
Muhleman’s article in the December number of the BANKING LAW JOURNAL. | 


should be very glad to have the earlier number of the Journal containing the first 
part of his article.” 


| 


BANK MERGER IN THE PACIFIC NORTHWEST. 

The Seattle National and the Puget Sound National, two of the largest banking 
houses in the Pacific Northwest are to consolidate under the name of the former, 
completing the largest financial deal in the history of that great section of the country 
and giving to Seattle another million dollar bank. Each bank will contribute $500,- 
000, to the capital and $100,000 to the surplus, making the capital of the consolida- 
ted bank $1,000,000 and the surplus $200,000. The new bank will occupy the offices 
of the Seattle National, which will be completely remodeled and additional room se- 
cured. The combined deposits of the two banks are more than $16,500,000, and 
their aggregate resources more than $19,000,000. The deposits when the merger is 
completed will be the largest held by any financial institution in the Pacific North- 
west. The officers will be E. W. Andrews, president, Jacob Furth, chairman of 
the board of directors; J. W. Maxwell, vice-president; R. V. Ankeny, cashier. 





BOOK REVIEWS. 


BOOK REVIEWS. 

A CENTRAL BANK. 

In a volume of about 200 pages, the author of the book with the above title, 
Mr. Robert E. Ireton, has presented in concise and interesting form, historical 
sketches of the chief central banks, including the old United States Banks; an 
instructive description of what such a bank should be; a collation of arguments 
for and against the establishment of such a bank in this country at the present 
time; a digest of the several outlines of plans that have been printed hitherto, and 
editorial comments of the press in each state, particularly since the declaration of 
President Taft leaning toward this plan. It is a useful compendium for the student 
who wishes these facts in compact form. The author believes that the American 
people are open-minded upon the question, and that a practical adaptation of the 
central bank plan is likely to appeal to and be adopted by them. 


THE COURTS OF THE STATE OF NEW YORK, 

A recent book containing valuable legal information of a fundamental charac- 
ter is ‘“* The Courts of the State of New York.” It embraces a complete history of- 
all of the courts and tribunals of justice, both Colonial and State, from the first settle 
ment of Manhattan Island in 1623, and including the status of jurisdiction of all 
courts of the state as now constituted. Since the evolution and development of 
the early courts of the state of New York are important factors in the foundation of 
American jurisprudence, this work will be found valuable to the legal profession 
outside of the state. 


THE EVOLUTION OF LAw. 

* The Evolution of Law”’ is an historical review following the chronological 
thread from the earliest known history to the present time. It contains observa- 
tions on law, government and biography by the late U. S. Senator John J. Ingalls. 

[he author of the above two books is Judge Henry W. Scott of the New York 
Bar, and they are published by the Wilson Publishing Co. 


PROTECTIVE DEPARTMENT, AMERICAN BANKERS’ AS.- 
SOCIATION. 


The Standing Protective Committee of the American Bankers’ Association has 
made a contract with the William J. Burns Nationa] Detective Agency to handle the 
work of the protective department in the future. For several years this work has 
been done by the Pinkerton National Detective Agency, but when the matter of a 
new contract between the Agency andthe Association was considered, the Pinker- 
tons insisted that it should be for five years; whiie in the past most of the contracts 
which had been prepared at various times, had been for one, two and three years 
respectively. The executive officers and the Standing Protective Committee consid- 
ered it unwise and beyond their authority to make a long-term contract, and relations 
with the Pinkertons were severed. 

The Standing Protective Committee immediately made a contract with the Burns 
Company which covers very fully and completely the work of apprehending and con- 
victing bank criminals. The record of Burns, with his connections, satisfied the 
authorities of the Association that he could handle the work expeditiously and success- 
fully, and that the protective feature of the Association was in safe hands. 
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THE BANKERS TRUST COMPANY OF NEW YORK. 


The growth of the Bankers Trust Company of New York is unprecedented in 
the financial history of thecountry. On December 31, 1909, in its reportto the State 
Banking Department, it showed deposits of $46,579, 317, which was a gain of $2,147,820 
Over its statement of November 16. 

The company began business on April 1, 1903, with a capital of $1,000,000, and 
surplus of $1,009,000. Ere its 6th birthday its deposits reached $40,000,000. About 
this time its directors decided to increase its capital to $3,000,000 and its surplus 
to $4,500,000, In addition to its surplus it has now undivided profits of $1,654,194. 
The directorate is composed exclusively of bankers, some of whom are the most 
prominent in the country. 

When the American Bankers’ Association decided to issue travelers cheques 
the Bankers Trust Company was selected as the company to guarantee the pay- 
ment of the cheques and place them with the traveling public. That the cheques 
have become one of the most popular forms of carrying ready funds by the traveler 
is evidenced by the fact that the company is now using its third half million of 
cheques, their first and second orders having been given for a half million each time. 
Arrangements have been made by the Bankers Trust Co. whereby these cheques are 
accepted by banks, hotels and merchants in practically every country in the world. 
They are acknowledged to be the most convenient as well as the safest form for 
carrying money that has ever been devised. 


THE FIDELITY TRUST COMPANY, NEW YORK. 

The marked success of the Fidelity Trust Company of New York is no doubt 
very gratifying to its stockholders as well as toits directors and managers. When 
it can be said that a banking institution has made an unqualified success within a 
period of twoand one-half years, where competition is as extraordinarily strong as 
it is in New York, it indicates that it has been under prudent and careful direction. 

The Fidelity Trust Company opened its doors for business May 22, 1907, with 
a capital of $ 750,000 and surplus of $750,000. On December 31, of that year, its 
deposits were $3,016,523. December 31, 1908, they were $5,177,550, and Decem- 
ber 31, 1909, they were $6,602,632. On the latter date its undivided profit account 
was $171,484. This was after the deduction of $75,000 paid to the stockholders in 
dividends. The payment of dividends began December 31, 1908, with 3 per cent., 
to be semi-annual. The second one of that amount was paid on July 31, 1909, 
and the third, December 31, 1909. On the latter date an extra dividend of one per 
cent. was paid. 

Thus it will be seen that the business of the Fidelity has been profitable, it 
being the policy of the management to transact business upon a basis that will 
protect not only its clientele but its stockholders as well. It has a directorate com- 
posed of strong substantial business men and bankers whose influence is of mate- 
rial benefit to the institution. Its officers are : Samuel S. Conover, president; Wm. 
H. Barnard, John W. Nix, vice-presidents; Andrew H. Mars, secretary; Stephen L. 
Viele, asst secretary ; Arthur W. Mellen, trust officer. 


UNITED STATES MORTGAGE AND TRUST COMPANY. 
DIVIDEND—NEW DIRECTORS. 
The United States Mortgage and Trust Company of New York paid December 
31, a quarterly dividend of 6 %. Its total dividend payments for 1909 were 24%. Allen 
B. Forbes of N. W. Harris & Co. and Henry R. Ickelheimer of Heidelbach, Ickei- 
heimer & Co. have been elected directors to fill existing vacancies. 





NEW YORK BANKS. 


IRVING NATIONAL EXCHANGE BANKSNEW YORK. 
REPORT TO SHAREHOLDERS. 

The Irving National Exchange Bank of New York has submitted to its share- 
holders a report of its standing as at the close of business November 30, 1909. 
This report should be as gratifying to the shareholders as it is complete and thor- 
ough. The work of the institution's regular force has been supplemented and veri- 
fied by that of Marwick, Mitchell & Co., chartered accountants. The president 
Lewis E. Pierson states: ‘‘ The members of your board of directors have given 
liberally of their time to the bank’s interests. The excellent showing of this insti- 
tution indicates that able direction which results in every interest working har- 
moniously as a unit thus producing maximum results.” The Irving has increased 
since January 17, 1907, in deposits and assets about $7,000,000 each, and in surplus 
and profits over $500,000. The broad gauge policy being pursued by the Irving 
under the able management of Lewis E. Pierson, president, presages yet greater 


strides in its progress. 
—_—— 


CHASE NATIONAL BANK, NEW YORK. 
WORTHY PROMOTIONS MADE. 

The board of directors of the Chase National Bank, at their annual meeting, elect- 
ed Samuel H. Miller, formerly cashier, a vice-president. Henry M. Conkey, who had 
been an assistant cashier, was chosen to succeed Mr. Miller as cashier. The loyal 
and efficient services of these gentlemen fully merited the advancements. The re- 
maining officers were all re-elected. 


FOURTH NATIONAL BANK, NEW YORK. 
INCREASE OF CAPITAL STOCK. 

The Fourth National Bank, New York, has increased its capital stock from 
$3,000,000 to $5,000,000. The added $2,000,000 stock is offered pro rata to its 
shareholders at $200 per share. ‘Their right to subscribe terminates January 17. 
The subscriptions are payable 25 ¢ by January 17 and 75% by April 1; interest at 
the rate of 4% will be paid upon the first installment from January 17 to April 1. 
In their circular to stockholders the officers state: ‘‘We are pleased to be able to 
say that, under arrangements made by the directors of the bank, the bank is abso- 
lutely assured that all the increased shares of its stock not subscribed and paid for 
by its shareholders pro rata will be taken by others at the full price of $200 per 
share, without any cost to the bank itself.” 

The increased capital stock of the Fourth had become necessary to enable it to 
accommodate its increasing business. They will soon build on their present site and 
adjoining ground a large modern structure in which ample banking quarters will 
be arranged. At their last annual meeting Mortimer L. Schiff of Kuhn, Loeb & 
Co., and L. F. Loree, president of the Delaware & Hudson Railroad Co., were 
elected to the board of directors. These gentlemen represent important financial 
and railroad interests, and will add much to the strength and prestige of the Fourth. 


CHANGES IN KNAUTH, NACHOD AND KUHNE. 

The changes in the firm of Knauth, Nachod and Kuhne, New York, the first 
of the year, included the retirement of Percival Kuhne as a general partner. He is 
now a special partner. Arend H. Weingardt, who had been manager of the Rot- 
terdamsche Bank, Rotterdam, and Rollin C. Newton, who had been trust officer of 
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the Guaranty Trust Company, New York, were admitted as general partners. Mr. 
Newton's eighteen years experience with the Guaranty will prove valuable alike to 
himself and Knauth, Nachod and Kuhne in his new relations. Oscar L. Gubleman, 
who has been a partner in this house for some years, resigned from the position of 
vice-president of the Guaranty Trust Co., when he became one of the firm of 
Knauth, Nachod and Kuhne. 


THREE LARGE TRUST COMPANIES CONSOLIDATE. 

THE GUARANTY, MORTON AND FIFTH AVENUE TRUST COMPANIES BECOME ONE. 

An important and far-reaching combination of large financial institutions is ef- 
fected by the consolidation of the Guaranty Trust Company, the Morton Trust Com- 
pany and the Fifth Avenue Trust Company, New York. The house of J. P. Morgan 
& Co., is an important interest in these institutions and Henry P. Davison of that 
house was largely instrumental in bringing about the merger. The name for the 
union will be the Guaranty Trust Company, its capital will be $5,000,000, surplus 
and profits about $20,090,000 and deposits over $125,000,000. To effect the consoli- 
dation the Guaranty will first increase its capital $1,000,000 which will be offered its 
stockholders at par. This will be formally acted on January 19. On January 25th 
the stockholders will again increase the stock by $2,000,000 which will be used to 
purchase the $2,000,000 stock of the Morton Trust Company at the ratio of three 
shares of the former for four shares of the latter, and the $500,000 stock of the Fifth 
Avenue Trust Company, for which one share of the Guaranty will go for each two 
shares of the Fifth Avenue. Levi P. Morton, who has been president of the Morton 
and Fifth Avenue will become Chairman of the Board and, it is said, A. J. Hemp- 
hill recently elected president of the Guaranty from the position of vice president, 
which he had previously filled, will be made president of the enlarged institution. 
While many comments have been made as to the bearing of this important move 
upon the central bank question, the trend toward large aggregations of capital under 
one management to facilitate the handling of large corporate financing may be as- 
cribed as a logical reason. The purchase of control of the Guaranty Trust Com- 
pany effected by Henry P. Davison which was mentioned in the BANKING LAw 
JOURNAL for December was doubtless a preliminary step tothe later and larger move. 


THE FRANKLIN NATIONAL BANK OF PHILADELPHIA. 


The Franklin National Bank of Philadelphia rounded out another prosperous 
year in 1909. In addition to showing an increase in deposits of over a million and 
a half dollars, it shows an increase in its surplusand profit account of about $100,000 
after paying its regular dividend of 14 percent. This shows its net earnings to be 
approximately 25 per cent for the year on its capital stock of $1,000,000. Its surplus 
and profits are now about $2,500,000, and its deposits about $33,000,000. 

The above figures illustrate the character of the management of the Franklin 
National. Although it has not reached its tenth birthday it ranks among the im- 
portant banks of the country. It has a board of directors composed of some of Phil- 
adelphia’s most influential business men and bankers, and an official staff of trained 
bankers whose knowledge of the banking business incites confidence. The stock of 
the Franklin is worth now about $370 per share, whichis an increase of about $20 per 
share for the year. 

The officers are: J. R. McAllister, president; J. A. Harris, Jr., vice-president; 
E. P. Passmore, cashier; C. V. Thackara, and L. H. Shrigley, assistant cashiers. 

The directors are: Samuel T. Bodine, James C. Brooks, John H. Converse, 
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T. De Witt Cuyler, George H. Frazier, William F. Harrity, Edward B. Smith, Henry 
Tatnall, Levi C. Weir, J. R. McAllister, Frederick L. Baily, Effingham B. Morris, 
E. T. Stotesbury, Henry C. Frick, Percy C. Madeira, John B. Thayer, E. P. Passmore, 
|. A. Harris, Jr., J. Hampton Barnes, Morris L. Clothier, C. S. W. Packard. 


THE PHILADELPHIA NATIONAL BANK OF PHILADELPHIA. 


The earnings of the Philadelphia National Bank for the year of 19c¢9 show its 
usual prosperous condition. They were about 20 per cent., out of which was paid 
the usual dividends of 12 per cent., and the balance added to its surplus and profit 
account. 

A banking institution with a career of 107 years of unbroken success is a credit 
not only to the city and community in which it is located, but to the Nation as well. 
This is the record of the Philadelphia National Bank, and it is the most conclusive 
evidence that each successive administration has in turn been selected because of 
their training and ability to manage the bank's affairs. The present management 
bears out this policy long ago adopted, which has been demonstrated in the bank's 
progress each year. 

The bank has a capital of $1,500,000, surplus and profits of $3,650,000, and 
deposits of about $44,000,000. 

Mr. Samuel Rea, second vice-president of the Pennsylvania Railroad was 
elected a director in December last. 

The officers are: Levi L. Rue, president; Lincoln Godfrey, vice-president; 
Harry J. Keser, cashier; Horace Fortescue, assistant cashier. 

The directors are: N. Parker Shortridge, chairman of the board; Richard 
Ashhurst, Lincoln Godfrey, John H. C onverse, George Wood, Alfred C. Harrison, Levi 
L. Rue, George H. Frazier, Percival Roberts, Jr., George H. McFadden, Edward T. 
Stotesbury, James F. Hope, Effingham B. Morris, Randal Morgan, R. Dale Benson, 
Samuel Rea. 


THE GIRARD NATIONAL BANK OF PHILADELPHIA. 


The earnings of the Girard National Bank for 1909 indicate a prosperous year, 
notwithstanding the low rate of money the greater part of the year. The earnings 
were about 20 per cent. Twelve per cent. of that amount was devoted to dividends 
and the balance carried to the surplus and profit account which now stands at 
something over $4,000,000, making the capital, surplus and profits $6,cco,cco. 

The Girard has long been one of the solid pillars of finance in this country. So 
well known has it become throughout the country that the sound of its name seems 
to signify solidity and strength. 

The Girard National is strictly a commercial bank, and under its present man- 
agement it has experienced greater prosperity than in any similar period since its 
organization. 

The officers are: Francis B. Reeves, president; Richard L. Austin, vice-presi- 
dent; Theo. E. Wiedersheim, second vice-president ; Joseph Wayne, Jr., cashier; 
Charles M. Ashton, asst. cashier. 


THE SECOND NATIONAL BANK OF PITTSBURGH. 


At the annual election on January 11th the Second National Bank of Pittsburgh 
added two additional members to the board, Thomas W. Welsh, Jr., and James 
M. Young. Mr. Welsh has been one of the vice-presidents of the bank and Mr. 
Young has been its cashier for a number of years, and their election to the board is 
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a just recognition of the long excellent service they have rendered the institution. 
They are both thoroughly trained and experienced bankers, and have done as much 
toward placing the Second in the strong position it occupies in the banking world 
as any two men connected with it. 

The new home of the bank, which it is erecting on the site of the old, it has occu- 
pied so many years, will be completed about May 1. It is a modern eight-story 
structure and thoroughly fireproof. The bank’s quarters will be on the first floor, 
and it will have as handsome and complete banking rooms as are to be found in 
Pittsburgh. 

The Second National is one of Pittsburgh’s solid substantial banking institutions. 
It has a capital of $1,800,000, surplus and profits of $2,225,000, and deposits of 
about $17,700,000. 

The officers are: Henry C. Bughman, president; William McConway and 
Thomas W. Welsh, Jr., vice-presidents ; James M. Young, cashier, and Brown A. 
Patterson, assistant cashier. 


THE CENTRAL TRUST COMPANY OF ILLINOIS. 


The showing made by the Central Trust Company of Illinois, Chicago, at the 
close of the year of 1909, gave evidence of its prosperity. At that time its deposits 
were over $17,099,090, surplus and profits about $850,000. Its capital is $2,000,000. 

The Central Trust was organized by Charles G. Dawes in 1902, who was 
Comptroller of the Currency under President McKinley. Mr. Dawes surrourced 
himself in his directorate with some of the leading business men and capitalists in 
the West. But the success of the company has been largely due to Mr. Dawes and 
his associates on the official staff. They are: Charles G. Dawes, president; W. 
Irving Osborne, A. Uhrlaub, E. F. Mack vice-presidents; William R. Dawes, cash- 
ier; L. D. Skinner, W. W. Gates, Jno. W. Thomas, assistant cashiers; Albert G. 
Mang, secretary; Malcolm McDowell, William G. Edens, assistant secretaries. 


LIVE STOCK EXCHANGE NATIONAL BANK, CHICAGO. 
PRESIDENT FLYNN RETIRES—HIS SUCCESSOR. 

S. R. Flynn has resigned the presidency of the Live Stock Exchange Nat. Bank. 
Chicago, and also from the Stock Yards Savings Bank. Mr. Flynn has done valiant 
service in the banking world for many years and has earned the year of rest and rec- 
reation he has decided to take. He intends going abroad with his family in the near 
future, and much of his vacation will be spent in Europe. Mr. Flynn had been a nation- 
al bank examiner and president of the Second National Bank, St. Paul 

It is said that William A. Heath, vice-president of the Hibernian Banking Asso- 
ciation, Chicago, is in line for the presidency of the Live Stock Exchange National 
Bank. Mr. Heath was, for some years prior to his Chicago banking connections, a 
State bank examiner in Illinois. 

C. N. Stanton has been elected president of the Stock Yards Savings Bank. 


‘‘It is necessary for you bankers that you should stand on tiptoe and look over 
one another’s shoulders, and try to get a bigger and wider view. If the bankers of 
New Vork want to keep their present place in the affairs of this nation they must 
shake themselves and become statesmen.” 

Paragraph from address of Woodrow Wilson before Group Eight,New York State 
Bankers’ Association at their annual dinner at the Waldorf-Astoria Hotel, New 
York, January 18 ,1910. 





AN IMPORTANT MERGER. 


THE MECHANICS’ AND METALS NATIONAL BANK. 


MERGING OF THE MECHANICS’ NATIONAL AND NATIONAL COPPER BANKS. 


FTER long negotiations between the important interests represented in The Me- 

chanics’ National Bank and the National Copper Bank, New York, a merger of 
these two banking institutions was effected. The Mechanics’ increased its capital 
stock from $3,000,000 to $6,000,000 and changed its name to The Mechanics’ and 
Metals National Bank. The Mechanics’ stockholders waived their rights to the new 
issue and received a cash dividend of 21¢. The National Copper increased its capital 
stock from $2,000,000 to $3,000,000 and all of its stock was exchanged for the 
added $3,000,000 of The Mechanics’ and Metals. This plan, which had been acted 
upon by the directors of each institution, was ratified by the stockholders of each on 
December 23. 


4 


This merger brings together one of the oldest banks in New York and one of the 
youngest. The Mechanics’ National Bank was chartered in 1810. During the last seven 
years of its long, successful career, Gates W. McGarrah has been its president. In the 
less than three years of its existence, the National Copper Bank with Charles H. Sabin, 
president, has made an enviable and doubtless an unequalled record. 

The directorate of The Mechanics’ and Metals National Bank has not yet been 
formally acted upon. It will, however, be composed of the members of the boards of 
the two liquidating banks, which will give it one of the most representative boards in the 
city. The diversified interests of these two bodies combined into one will no doubt 
lend much prestige to the institution. As is well known, the personnel of a board of 
directors, as well as that of the management, is a strong factor in maintaining 
the confidence of a business community, and in these two essentials The Mechanics’ and 
Metals National Bank will be particularly well equipped. 

Gates W. McGarrah, president of The Mechanics’, becomes president of The Me- 
chanics’ and Metals National Bank, and Charles H. Sabin, president of the National 
Copper, becomes its vice-president. 

The Mechanics’ and Metals National Bank will commence business on January 31 
with capital stock of $6,000,000 Surplus of 86,000,000, undivided profits of $1,700,000 
and total resources of $100,000,000. Under the progressive and able direction 


of Messrs. MeGarrah and Sabin this merger creates an institution well equipped to 


cope with the large financial problems which confront bankers of to-day and take the 
best of care of its depositors. 


GATES W. McGARRAH. 


Gates W.McGarrah, president of The Mechanics’ and Metals National Bank of New 
York, has been actively identified with practical banking ever since he commenced 
his business career. 

In 1881 he entered the banking business as a clerk in the Goshen National Bank 
of Goshen, N. Y., and served two years. In 1883 he went to New York, taking a 
position as check clerk in the New York Produce Exchange Bank. During the ensu- 
ing nine years he was advanced through the various clerkships of the bank and in 
1892 was promoted to be assistant cashier. In this position he remained until 1898 
when he was chosen cashier of the Leather Manufacturers’ National Bank. Four years 
later he was elected president of that institution and when it was merged with The 
Mechanics’ National Bank in 1904, Mr. McGarrah was unanimously selected as presi- 
dent of the combined banks. The combination of resources gave the new institution 
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a distinctive place in the financial life of the city and up to the present, Mr. McGarrah 


has served as its president. 

In a semi-public way Mr. McGarrah has rendered much service. In 190% and 
1904 he was secretary of the New York Clearing House Association and during the 
financial panic of 1907, he served as a member of the Loan Committee of the Clearing 
House and during the current period he is serving as a member of the Clearing House 
Committee, his term extending until the end of 1910. He is also a member of the 


’ 


GATES W. McGARRAH, PRESIDENT. 


Committee of Finance of the Chamber of Commerce. 

Aside from his official connection with The Mechanics’ National Bank, Mr. Mc- 
Garrah is a director in the following companies: Astor Trust Company, Bankers Trust 
Company and the Mercantile Trust Company. 

CHARLES HAMILTON SABIN. 

Charles Hamilton Sabin, vice-president of The Mechanics’ and Metals National 

Bank, of New York City, is an official in whom the theory and practice of banking 
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has become a second nature, for, with the exception of a couple of years, his entire 
life since graduation has been spent in the business. Mr. Sabin was born August 24 
1868, at Williamstown, Mass., and educated at Greylock Institute, from which he 
graduated in 1885. He went into the Flour Commission business in Albany, contin- 


ine in that business for two years, and then in 1887 entered upon the banking busi- 
uing 3 g 


ness. He entered the National Commercial Bank, Albany, as clerk in that year, and 
in 1889 became teller of the Park Bank, and afterwards cashier, until 1898, when 


CHARLES HAMILTON SABIN, Vicet-PRESIDENT. 


he became cashier of the Albany City National Bank. This bank was sold to the 
National Commercial Bank in 1902, and Mr. Sabin came back into the first bank he 
had served, and was chosen vice-president and general manager of the National Com- 
mercial Bank in its enlarged form. His connection with the National Commercial 
Bank continued until May, 1907, when he was called to the presidency of the Nation- 
al Copper Bank, which has made a most remarkable record of successful banking in 
less than three years under Mr. Sabin’s management and direction. 
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THE COMMERCIAL NATIONAL BANK OF CHICAGO. 


The growth of the banking power in Chicago within the past decade has been 


commensurate with that of her marvelous commercial and industrial development. 


GEORGE E. ROBERTS, PRESIDENT. 


But probably the greatest impetus ever given the banking interests in any one year 
up to the present time, occurred during the year 1909, through the several consoli- 
dations of a number of the leading banks, and the result is that to-day, there are there 
no less than six bankirfg institutions with resources ranging from $60,000,000 to 
$125,000,000. Thus placing Chicago in a position to provide ample funds for enter- 
prises of any magnitude. 

The combining of the Commercial and Bankers National Banks was for many 
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reasons one of the most important mergers that has occurred within the past decade. 
It not only gave to Chicago another great and powerful banking institution, with re- 
sources of nearly $100,000,000, but it brought about a union of two bodies of prom- 
inent influential business men and bankers, who will harmoniously control under - one 
organization, the two great financial interests which they represent and which will 
enable them to accomplish far greater results, while at the same time render the com- 
munity the service that its growing demands require. 


EDWARD S. LACEY, CHAIRMAN OF THE BOARD. 


Tlie Commercial National under which title the enlarged institution remains, is 
one of the oldest and has always been considered one of the most substantial of Chic- 
ago’s banks. It was organized in 1864, and began business in January 1865, and from 
the time of its organization there has been connected with it many of Chicago's most 
prominent business men and bankers. 


As one of the principal elements of strength of a banking institution lies in 


the personnel of its directorate and management, it will be seen that in this particular 
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the Commercial National Bank of Chicago ranks among the first in the United States, 
there being on its board of directors some of the most prominent and influential 
business men and bankers in the country. In addition to this the managing 
officials are men trained in the banking business who are not only familiar with all 


of the requirements of the bank’s clientele, but whose knowledge of credits is of the 


highest order. 
George E. Roberts, the president, was elected to that pcsition in July, 1907. 


RALPH VAN VECHTEN, VICE-PRESIDENT. 


Prior to that time Mr. Roberts was the director of the United States Mint for five 
years. He is considered one of the best authorities on monetary affairs in the country. 
It was his knowledge in this line that attracted the attention of the directors of the 
Commercial National in 1907 and he was tendered the presidency of the bank and 
accepted. Mr. Roberts has delivered a number of forceful addresses before the bank- 
ers meetings in all parts of the country, advocating a Central Bank as the best method 
of currency reform. E. 8. Lacey, the chairman of the board of directors was the 
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president of the Bankers National Bank from the time it was organized in 1892 to 
the time it was merged with the Commercial. Mr. Lacey, was Comptroller of the Cur- 
rency under President Harrison. Prior to that time he was for many years in the 
banking business in one of the progressive towns of Michigan. The greater part of 


his husiness career has been devoted to the banking business, and he is considered 
to-day one of the leading bankers of Chicago. 
Ralph Van Vechten, the first vice-president, began his banking career in Ccdar 


JOHN C. CRAFT, Vict-PRESIOENT. 


Rap iis, lowa, when a very young man as a clerk in the Cedar Rapids National 
Bank, and rose to the position of cashier. He served three years as a member of the 
executive council of the American Bankers’ Association and two years as treasurer of 
that association. He attracted the attention of the management of the Commercial 
through his knowledge of the banking business and in 1904 he was tendered the 
position of second vice-president which he accepted. His long experience and train- 


ing made him a valuable man to the Commercial National. 
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John C. Craft the second vice-president was cashier and vice-president of the 
Bankers National from 1893 to the time of the consolidation with the Commercial. 
He began his banking experience in a small town in Illinois and advanced to the 
cashiership. He was subsequently connected with the United States Treasury De- 
partment in Chicago as acting assistant treasurer. Shortly after the Bankers’ Na- 


tional was organized he was tendered the cashiership which he accepted. Later he 


MAIN BANKING ROOM. 


was elected vice-president. Thus Mr. Craft is a thorough practical banker making a 
valuable member of the executive staff of the Commercial. 

The other members of the official staff are all thoroughly trained and efticient 
officers. They are: Edward 8. Lacey, chairman of the board; George E. Roberts, 


president; Ralph Van Vechten, vice-president; John C. Craft, vice-president; 
William T. Bruckner, vice-president: David Vernon, vice-president; Robert M. 
Wells, vice-president; Nathaniel R. Losch, cashier: Frank P. Judson, secretary; 
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George B. Smith, assistant cashier; H. Erskine Smith, assistant cashier; Charles C. 
Willson, assistant cashier; Ralph C. Wilson, assistant cashier; Edward M. Lacey, as- 
sistant cashier. 

The Board of Directors is composed of the following gentlemen whose names are 
familiar to the banking and business world: Wm. J. Chalmers, president Commercial 
National Safe Deposit Co.; Robert T. Lincoln, president the Pullman Company; E.H. 
Gary, chairman United States Steel Corporation; Darius Miller, Ist vice-president 
Chicago, Burlington & Quincy Ry. Co.; Joseph T. Talbert, vice-president National 
City Bank, New York: William V. Kelley, president American Steel Foundries; 
Robert H. McElwee, president Menominee River Lumber Co.; Alexander F. Banks, 


DIRECTORS’ ROOM. 


president Elgin, Joliet & Eastern Railway Co.; Edward P. Russell, of Messrs. Russell, 
Brewster & Co.; Alfred Cowles, president Rialto Co.; Eames Mac Veagh, treasurer 
Franklin Mac Veagh & Co.; Milton H. Wilson, Wilson Bros., Men’s Furnishing Goods; 
Michaei Cudahy, of Cudahy Packing Co.; Daniel H. Burnham, Architect; Richard 
C. Lake, Capitalist; Charles H. Weaver, of C. H. Weaver & Co., Commission Mer- 
chants; Charles T. Boynton, of Pickands, Brown & Co., Pig Iron and Iron Ore; 
Francis A. Hardy, president Diamond Rubber Co.; James W. Stevens, president Illi- 
nois Life Insurance Co.; Herbert F. Perkins, Division Manager International Har- 
vester Co.; Ralph Van Vechten, vice-president; John C. Craft, vice-president ; 
George E. Roberts, president: Edward 8. Lacey, chairman of the Board. 
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THE NATIONAL CITY BANK, CHICAGO. 


The year of 1909 was another prosperous one for the National City Bank. It 
shows an increase of deposits of about $3,000,000, which is a larger proportionate in- 


F. A. CRANDALL, Vice-PRESIDENT. 


crease than that of any other bank, with the exception of those that were merged with 
some other bank. January 1, 1909, its deposits were $12,000,000, and January 1, 


1910 they were $15,000,000. This is a record of less than three years, which has 
few equals in the history of the banking business of this country for a bank doing a 
strictly commercial banking business. 

A record of this kind proves conclusively that the personnel of the management 
of a banking institution is the key to its success. 
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The history of banking in Chicago shows the names of a number of bankers who 
have been a credit to the nation, but it is safe to say that few if any of them ever en- 
joyed the confidence of the community to a greater extent than David R. Forgan, 
president of the National City Bank of Chicago. Mr. Forgan’s training and experience 
taught him the necessity of being surrounded by practical trained lieutenants. That 
he made no mistake in his selection can be seen by the systematic methods in opera- 
tion in the bank. 

The officers are David R. Forgan, president; Alfred L. Baker, vice-president; 
H. E. Otte, vice- president; F. A. Crandall, vice-president; L. H. Grimme, cashier; 
W. D. Dickey and A. W. Morton, assistant cashiers; R. U. Lansing, manager bond 
department. 

It is plainly evident that the same characteristics that yained for Mr. Forgan the 
contidence of the community has placed him high in the esteem of his immediate busi- 
ness associates and employes. Evidence of this fact he has demonstrated in his thor- 
ough appreciation of their abilities to fill positions of greater responsibilities and trust. 
The latest reward was bestowed upon F. A. Crandall, who was recently advanced 
from assistant cashier to vice-president. Mr. Crandall priorto his accepting the posi- 
tion of assistant cashier, upon the bank’s organization, was connected with the Merchants’ 
Loan and Trust Company for seven years, and for ten years prior to that time he was 
connected with the Corn Exchange National Bank. Thus his training in the banking 
business was in institutions of the very highest class. His ability and training attracted 
the attention of Mr. Forgan, and he was tendered the position and accepted. 

Mr. Crandall was among the founders of the American Institute of Banking, and 
has always devoted much time and energy in helping to educate his fellow workers. 


THE NATIONAL BANK OF THE REPUBLIC. 


The year 1909 was an extremely prosperous one for the National Bank of the 


mes 


Republic,Chicago. [t shows an increase in deposits of about $2,000,000 for year, hasa 
capital of $2,000,000 and a surplus and profit account, net, of about $1,160,000 and 
deposits of about $22,000,000. On the following page we show a view of its handsome 
enlarged banking room. This room is to-day one of the most convenient banking 
rooms in the country. It is fitted throughout with mahogany, and its decorations are 
in perfect harmony with the woodwork. 

The progress of the National Bank of the Republic reflects great credit upon its 
management. Its growth has been absolutely independent, it never having acquired 
any interest in any other institution and it has never organized any auxiliary institution 
of any kind, always having preferred to confine itself to a strictly commercial busi- 
ness. This has been the policy of the man who was its principal organizer and who 
has been its executive manager since its organization, Mr. Wm. T. Fenton, vice-presi- 
dent. The other officers are: Jonn A. Lynch, president, R. M. McKinney, cashier, 
O. H. Swan, Thos. Jansen, James M. Hurst, Wm. B. Lavinia and W. H. Hurley, as- 
sistant cashiers. 
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J. FLETCHER FARRELL. 


NEW VICE-PRESIDENT FORT DEARBORN NATIONAL BANK. — 


J. Fletcher Farrell, who for a number of years has been an assistant cashier of 
the Third National Bank of St. Louis, was made a Vice-President of the Fort Dear- 
born National Bank of Chicago on January Ist. 

Mr. Farrell has had an extensive acquaintance with country banks throughout 
the country, and this fact was brought to the attention of the management of the Fort 
Dearborn National, and the result was he was tendered the position which he accepted, 
and began his duties on January 1. 

Mr. Farrell was made a member of the Executive Council of the American Bank- 


J. FLETCHER FARRELL. 


ers Association from Missouri last year. Although Mr. Farrell is a young man he has 
had a number of years of experience in the banking business in one of the leading banks 


in the West. His knowledge of the requirements of country banks will make him a 
valuable man for the Fort Dearborn. 
The Fort Dearborn National Bank is one of the substantial banks of Chicago. 


It is progressive and up-to-date in every particular. It has a capital of $1,000,000, 
surplus and profits aggregating $375,000, and deposits of about $ 12,000,000. 

Its officers are: —Wm. A. Tilden, President; Nelson N. Lampert, Vice-Presi- 
dent; J. Fletcher Farrell, Vice-President; Henry H. Kent, Cashier; George H. Wil- 
son, Ass’t. Cashier; Charles Fernald, Ass’t. Cashier. 
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JOHN F. THOMPSON. 


J. F. Thompson, who has been first vice-president and active manager of the 
Bankers Trust Company, New York, since its organization in 1903, resigned that po- 


sition on January Ist. While Mr. Thompson’s resignation came as quite a surprise to 


JOHN F. THOMPSON. 


the banking fraternity, he had contemplated it for some time, owing to the increased 
responsibilities that were thrust upon him, through the marvelous growth of the busi- 
ness of the company, being greater than his power of endurance. And, as ‘‘ discre- 
tion is the better part of valor ” in everything, especially when one’s health is the ob- 
ject to be considered, Mr. Thompson reluctantly surrendered, resolving to withdraw 
from active duties until such a time as his physical condition, which was never of a ro- 
bust nature, could be sufficiently repaired to warrant his getting back into the harness. 
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Although Mr. Thompson is but fifty years of age, he has spent thirty-two years of 
that time in the banking business, having begun his career in Bradford, Pa., when a 
boy as clerk ina bank in that city. In 1884, he came to New York and entered the 
Seaboard National Bank. In 1887, he was made assistant cashier, and in 1890, he 
was elected cashier. In 1903, he resigned that position to accept the position he has 
just resigned. 

While the Bankers Trust Company has always enjoyed the influence of a large 
number of prominent bankers, much of its popularity with its clientele is due to Mr. 
Thompson's genial democratic nature, and their implicit confidence in his ability as a 
banker. Few bank officials in New York, or elsewhere, have a greater number of 
staunch friends in the fraternity than Mr. Thompson. His genial disposition, his 
sincerity, and his simplicity of manner has endeared him, not alone to his associates 
in business, but to all who are fortunate enough to know him. 

Mr. Thompson remains a director in the Bankers Trust Company. He is also a 
director in the Astor Trust Company, Rock Island Company, Summit Trust Company, 
Summit, N. J., Maltbie Chemical Company and a number of other corporations. He 
is a member of the Union League Club, Metropolitan, Lawyers, Railroad, Republican 
and other clubs. He is also interested as a supporter and director in several chari- 
table institutions, among them, the Western New York Home, Babies Hospital, New- 
ark, N. J., Summit Hospital Association and other institutions of that character. 


| 
THE CORN EXCHANGE NATIONAL BANK, CHICAGO. 


The Corn Exchange National Bank gave evidence of its great prosperity for the 
year of 1909 by increasing their regular dividend from 12 to 16 per cent. It is safe 
to say that there are few banks in the United States with greater earning capacity in 
proportion to their capital than the Corn Exchange National, all of which speaks vol- 
umes for the management of the institution. Mr. Ernest A. Hamill, the president, 
is considered today one of the leading bankers on the American Continent, and his 
corps of lieutenants are men thoroughly trained in the banking business. 

The capital is $3,000,000, surplus and profits $5,300,000 and deposits about 
860.000.0000. 

The official staff is as follows: Ernest A. Hamill, president; Charles L. Hutch- 


juson, vice-president; Chauncey J. Blair, vice-president; D.A.Moulton, vice-president ; 


John C. Neely, secretary; Frank W. Smith, cashier; B. C. Sammons, ass’t cashier; 
J. Edward Maass, ass’t. cashier; James G. Wakefield, asst cashier. 


“+ + 


THE CONTINENTAL NATIONAL BANK, CHICAGO. 


The Continental National Bank having in July 1909 acquired by purchase the 
business of the American Trust and Savings Bank, placed itself among the world’s great 
banks. It has been found by several of the largest commercial banks in this country 
that the interests of their clientele could best be conserved through operating an 
auxiliary company which could conduct such branches of banking as the law governing 
national banks would prohibit. The marvelous growth and progress of the Continen- 
tal thus made it incumbent upon its management to either acquire by purchase or or- 
ganize such an institution and it was found that a combination of two such institutions 
as the Continental National and the American Trust would not only best serve the 
shareholders of each concern, but be of far greater benefit to the community. 

The amalgamation, for such it was, denotes far greater possibilities in the bank- 
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ing power of Chicago than the average mind is able to grasp upon first thought. Yet 


it is merely a creation of the law of supply and demand. Only a very few years ago, 


the launching of an enterprise of any magnitude in any part of the west, meant the 
employment of foreign capital to such an extent that it could not be termed a local en- 
terprise. This has been changed, for today there is sufficient capital in the city of 
Chicago alone to finance almost any undertaking that private corporations or individ- 
uals may devise. 

The comining of these two great financial institutions will no doubt prove that 
combinations of great interests are absolutely essential to the progress of a community. 
The details have been cited in our columns before. The Continental National has now a 
capital of $9,000,000,surplus and profits $5,000,000, and deposits of over $90,000,000. 

Its officers are: George M. Reynolds, president; Edwin A. Potter, vice-presi- 
dent; Alex. Robertson, vice-president; James R. Chapman, vice-president; Herman 
Waldeck; vice-president; Wm. G. Schroeder, cashier; Charles 8. Castle, acting cash- 
ier; Frank H. Elmore, assistant cashier; Wilber Hattery, assistant cashier; John R. 
Washburn, assistant cashier; Wilson W. Lampert, assistant cashier; Frank L. Shep- 
ard, auditor. 


a “+, +, 


THE MERCHANTS’ LOAN & TRUST COMPANY, CHICAGO. 


The year 1909 was one of the most prosperous the Merchants’ Loan & Trust Co. has 
had since its organization in 1857. Its earnings for the year show something over 
30 percent net. In addition toits large commercial and trust business it has established, 
within the past few years, a large saving bank business, having to-day one of the best 
organized savings departments in Chicago. The methods adopted in its publicity de- 
partment for reaching and inducing people to deposit their savings with it have 
proved remarkably successful. 

On Jan. 5, F. G. Nelson, who has been an assistant cashier for a number of years 
and John E. Blunt, Jr., who has been the manager of the bond department for a 
number of years were elected vice-presidents. 

The official staff is as follows: Orson Smith, president; Edmund D. Hulbert, 
vice-president; F. G. Nelson, vice-president; John E. Blunt, Jr., vice-president; 


J. G. Orchard, cashier; P. C. Peterson, assistant cashier: C. E. Estes, assistant 


cashier; Leon L. Loehr, manager Trust Department; F. W. Thompson, manager 
Farm Loan Department; H. G. P. Deans, manager Foreign Department. 
The capital is $3,000,000, surplus and profits $5,300,000, deposits $53,700,000. 


——_—— ++ 


THE CHICAGO SAVINGS BANK AND TRUST COMPANY. 


The year of 1909 was a prosperous one for the savings banks and trust companies 
in Chicago, as well as the national banks. While this class of banks outnumber the 
national banks about three to one, the field is a fertile one. 

Among the prosperous and progressive institutions of this character, is the Chicago 
Savings Bank and Trust Company. It has a capital of $500,000, surplus and profits 
of $100,000, and deposits of about $5,000,000. Mr. Lucius Teter, the president, is 
one of the best known savings bank men in the United States. His connection with the 
Savings Bank Section, A. B. A.,as president, together with his untiring efforts against 
the postal savings bank proposition, gained for him a host of friends in all parts of the- 
country. Although Mr. Teter is yet a young man he has had a number of years of 
practical experience in the savings bank business, and the success he has made is due 
to his energy and ability and his knowledge of the banking business. The other 
officers of the bank are: Edward P. Bailey and John A. McCormick, vice-presidents ; 
Houston Jones, cashier; William M. Richards, assistant cashier; Leverett Thompson, 
secretary; H. T. Sibley, manager Investment Department. 





PROTECTION OF AMERICAN BANKERS’ ASSOCIATION. 


WHAT PINKERTONS SAY. 


Concerning the recent notice to the public press by the American Bankers’ Asso- 
ciation that their relationship with Pinkerton’s National Detective Agency had ceased 
on December 18, 1909, in confirming this, we wish to state that this came through 
this agency refusing to accept a contract offered to us by the Association except it 
were of the same terms and conditions as heretofore. 

It was this agency that, because of the extensive losses to banks throughout the 
United States at the time by professional bank safe burglars, sneak thieves, forgers 
and check swindlers, in 1894 suggested to and urged the officers of the American 
Bankers’ Association to undertake for its members the suppression of crime on banks, 
and which, subsequently, led to the adoption by the Association of its present Pro 
tective Feature. At that time the American Bankers’ Association consisted of 1700 
members, and our business from the Association approximated 5 ¢ of the Agency’s en- 
tire business. The membership of the American Bankers’ Association is now approxi- 
mately 11,000, but the business we have been receiving is a little more than 1 ¢ of 
our entire business. 

For 15 years Pinkerton’s National Detective Agency has admittedly, successfully 
and satisfactorily handled criminal business for the American Bankers’ Association. 
The record for these fifteen years to August 31, 1909, was 951 arrests, 813 convictions, 
84 released and 42 awaiting trial. We do not claim to have caused all these arrests, 
but the arrests of the great majority was through the Agency’s work, and in all cases 
against members, the Agency very materially assisted towards conviction. 

Undoubtedly mainly through this Agency’s efforts for the Association, crimes by 
the professional bank criminal against all banks have been minimized because of the 
arrests and convictions of the large majority of these criminals who attacked its 
members, since our retention as the Detective agents for the Association, so that crimes 
to-day against banks by forgery or bogus checks are mostly by the amateur or begin- 
ner; the former professional bank sneak has turned his attention to residences, hotels 
and sleeping cars; ‘‘ hold-up” robberies are by local thugs or accidental criminals, 


” 


and the occasional safe burglary of a member is by the ‘‘ Yegg” or tramp burglar. 

That our efforts for the American Bankers’ Association have been of great benefit 
to its members is shown in that for 15 years there were but 194 burglaries and attempted 
burglaries on banks, members of the Association,netting the crimimals only $147,065.23 
as against 1,062 burglaries of non-members of the Association, netting the burglars 
$1,468, 879.47. 

This Agency, since its organization in 1850, has made as one of its specialties, 
criminal business, is the only Private Detective Agency that has done this, and for 


over half a century, has generally successfully worked out many of the crimes by pro- 


essional safe burglars, sneak thieves, ‘‘ hold-up” robbers and check swindlers. 

For over thirty years to protect their members against professional criminals, we 
have been and are still the Detective Agents of the Jewelers’ Protective Union and the 
Jewelers’ Security Alliance, for whom we do not average two cases a year, and who 
consider it money well spent to continue with the Agency the same arrangement as 
heretofore. 

Without question professional criminals have learned to recognize that this 
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Agency was behind the sign, ‘* Member American Bankers’ Association, ~ and realize 
that what we have done in the past we could do for the future. 

It remains to be determined whether what our substitute is alleged by one paper 
to have said, ‘‘ Most of the robbers are either dead or in jail and he feels capable of 
dealing with the new generation ” will be the result of this substitution. 

Many of the bank burglars, forgers, swindlers and other criminals who are in prison 
will come out to renew their crime. This Agency knows who they are, where they 
rendezvous, who their associates are, has their photographs and descriptions, as well 
as the handwritings of forgers and check swindlers, the possession of which has en 
abled us to generally, quickly determine the identity of the criminal attacking a member 
of the Association and to eventually secure his apprehension. 

During the year ending Aug. 31, 1909, there were 102 attacks on banks, netting 
the burglars $159,309,25. Of these attacks but 9 were on members who lost only 
$21,500.01. These burglaries were mainly west of the Mississippi River. For any 
Agency with but a limited number of offices to endeavor to handle this problem can 
only be an experiment. 

This Agency has an organization of offices covering the United States, otticials 
and operatives with years of experience and training in criminal investigations; also 
photographs, handwritings, criminal records and data, which no other Agency could 
get for years to come, and without which, they cannot possibly accomplish the results, 
and, consequently, give the Protection to banks that this Agency can. What this 
Agency has accomplished for banks in the past, it could continue to accomplish, but 
we predict that crimes on banks by all classes of professional criminals will very great- 
ly increase, and believe that the increase of insurance rates on bank safes and vaults 


will soon be the natural result. 





AMERICAN BANKERS’ ASSOCIATION CONVENTION FOR 1910 TO 
BE HELD AT LOS ANGELES, CAL. 


The invitation of the Los Angeles bankers, to entertain the next annual convention 
of the American Bankers’ Association, was accepted at the Chicago convention. 

The last convention held on the Pacific coast was at San Francisco in 1903. Los 
Angeles has never entertained the Association. It is well equipped with hotels and 
auditorium to take good care of conventions, of which it has had many, some with 
attendance of over 35,000. 

The well known hospitality of the Pacific coast has no better exponents than the 
bankers of Los Angeles. 

The Los Angeles Clearing House has appointed the following committees: 

EXECUTIVE COMMITTEE — W. H. Holliday, President Los Angeles Clearing 
House, Chairman; Stoddard Jess, J. E. Fishburn, W. W. Woods, J. F. Sartori, M. 
P. Snyder, W. E. McVey, Willis H. Booth, James B. Gist, J. A. Graves. 

HoTEL COMMITTEE — J. E. Fishburn, Chairman; T. E. Newlin, Stoddard Jess, 
James B. Gist, M. S. Hellman, Robert Wankowski, Harry W. Weidner, W.W. Jones, 
C. G. Greene, H. 8S. McKee, Secretary. 

The convention will doubtless be held in October. A decision as to the dates 
will be settled by the executives of the Association and the bankers of Los Angeles 
and duly announced. 

The Hotel Alexandria has been selected as headquarters. It is excellently man- 
aged and stands in the first rank of the Pacific coast’s fine hotels. 
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THE PERFECTION OF TYPEWRITING MACHINES. 


The evolution of labor saving devices for the counting room is responsible for 
the stupendous volumes of business transacted to-day throughout the world. No de- 
vice for the expediting of business of every description was ever invented that has 
become such a universal office companion as the typewriting machine. From time 
to time since its adoption, slight improvements have been made in the mechanism en- 
abling an operator to acquire a little better results, but the most important improve- 
ment since the typewriting machines were made a commercial success was brought 
about by the Underwood Company in constructing a machine whereby each character 
printed on the paper is plainly visible to the operator. And, while this wonderful 
stride in the improvement of the mechanism of typewriting machines has revolution- 
ized, their construction, the acme of perfection of visible typewriting machines re- 
mains with the Underwood. This is being practically demonstrated every day in the 


business world. 
——* 


“THE BURROUGHS” FOR DECEMBER. 


A rich brown with a white marbleized effect printed in red and green, a mar- 
ginal border of bells and a wreath for the centre but faintly suggests the attractive 
and appropriate cover of “ The Burroughs” for December. 

This number is devoted largely to the department of mechanical inspection. 
Mr. Dwight Davis, who is at the head of this department, in an article containing 
much of interest and value to the user of adding machines as well as to the organi- 
zation, shows a lively appreciation of close co-operation between his department and 
the selling end. The extent of the business and the characteristic thoroughness of 
the organization are made clear by the following paragraph : 

‘We keep two young ladies busy doing nothing but filing Inspector's Reports 
in our files here at Detroit, these being the originals of which each Inspector retains 
acopy. In this way we have a complete history of all attention ever given to a ma- 
chine from the time it goes out the door.” 

Among the interesting articles in this number is the following: 

NASHVILLE BANK CLERKS SHOW SPEED. 

A speed contest on Burroughs adding machines was conducted recently in 
Nashville. It was held in the office of the Burroughs Adding Machine Company in 
the First National Bank Building, and there were entered eighteen, bank clerks of the 
American, First and Fourth National Banks and Union Bank & Trust Company 
competing. The result not only showed the clerks to be quite proficient but they 
also smashed the record for the South, H. G. Williams, of the First National Bank, 
listing 200 checks in the fast time of three minutes, eighteen and a quarter seconds. 
This is only nine and a quarter seconds below the record of the United States. 

All the contests were conducted on the basis of listing 200 checks. The second 
prize went to E. H. Harrison, of the American National Bank, who made the count 
in three minutes, twenty-nine and three-quarter seconds. The third prize went to 
M. E. Barr, of the same institution, who made the count in three minutes, thirty-two 
and a quarter seconds. 

The three winners have issued a challenge to the bank clerks of Chattanooga for 
a contest to be pulled off in the near future. 
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COMPARATIVE NEW YORK BANK STATEMENT. 


The following table shows the loans and deposits of the associated banks, reported to the New 
York Clearing House for the weeks ending December 26,1908,and December 24,1909,respectively 
together with a a computation of the proportionate increase or decrease of deposits for the year: 














Loans and Loans and | 
Discounts | Discounts, Deposits, | Deposits, |Per Cent. of 
BANKS. Average, | Average, tAverage, *Average, | Inc. Dec 
1908. 1909. 1908. 1909. 
Bank of N. Y. N. B. A... $ 19.995.00c $18,536,000] $ 18,526,000] $ 16,238,000 12.3 
Bank of the Manhattan Co 37+550,000 29,500,000 46,200,000 32, 100,000 30.5 
Merchants’ National ..... 18,820,000 17,097,000 19,567,000 16,752,000 14.3 
Mechanics’ National ..... 28,342,000 26,418,000 29,078,000 26,535,000} 8.7 
Bank of America........ 27,274,600 22,540,100 29,374,000} 23,005,400] ....| 21.6 
Phenix National......... 7. 314,000 8,483,000 6,519,000 8,000,000] 22.7]... 
wereees City. .......+5. 182.754,400 165,039,700 83,890,100! 149,366,300 18.7 
Chemical National....... 29,7 26,000 28,087,400 29,344,000 26,561,000} 9.4 
Merchants’ Exch. National 6,594,700 6,220,200 6,838,000 6,368,500 6.8 
Gallatin National........| 9,527,000 7,903,500 7,528,100 5,890,500] ....| 21.7 
Nat. Butchers & Drovers. 2 178. 500 2,381,600 2,429,000 2,537,200] 4.4]. 
ee 6,695,900 7,415,100 7,582,200 8,176,500 7 .8| ‘ 
American Exchange Nat. | 30,574,400 31,675,200 24,147,100 29,942,000} 23.9) .. 
Nat. Bank of Commerce..| 156,601,900 143,156,700 37,330,100] 120,310,300] ....] 12.3 
Mercantile National. . 12,389,600 I 3,933,600 8,818,500 10,419,700] 18.1]... 
NE soe waa Sa cae 3.355.900 3-7.46,200 3.541,600 3.374.900) | 4-7 
Chatham National....... 6,855,800 6,756,100 7,325,200 7,086,900] ....| 3.2 
eee 1,854,300 2,048,400 2,325,200 2.497.500) oo 
Hanover National . 65.943,700 60, 506, 300 77.316,600 67,322.300) «| 2.4 
Citizen’s Central National 22,831,400 21,01 3,000 22,886,000 20,325,200] ..../ 11.1 
ae adi ars aig nis 6's 4.7 30,100 6,264,300 5.047.400 7,013,900] 38.9) .. 
Market & Fulton Nat..... 7,979,300 7,879,200 8,477,900 7,840,300] ....] 7.5 
Metropolitan Bank....... 11,381,300 12,820,600 11,697,600 13.281,600) 13.5]... 
Corn Exchange.......... 43.154.000 40,939,000 50,169,000} 47,306,000) ... | §.7 
Importers & Traders’ Nat 28,829,200 25,744,000 27,200,700 22,802,000) 16.1 
National Park..... = 87,079,000 78,207,000 00,440,000 86,078,000) 14.2 
East River National..... 1,331,900 1,653,200 1,608,900 1,937,800] 20.4) ... 
Fourth National...... 25,277,000 20,224,000 26,187,000 22,022,000; ....| 15.8 
Second National......... 11,014,000 12,372,000 12,01 3,000 12,059,000} .3| ---. 
First National .......... 129,341.900 102,012,000 34,489,700 90,342,000] ....| 32.8 
Irving National ew 18,947,200 21,282.goo 20,404,800 22,511,400] 10.3)... 
Bowery............ 2,216,500 3,661,000 3,270,000 3.790.000] 15.9). 
N. Y. County National.. 7.465.500 7.967.200 8,145,200 8,226,100) . 
German-American....... 3.938.200 4,15 3.600 3,821,200 4,025,200] 5.3]... 
Chase National.......... 7 3,952,600 71,167,600 81,029,700 76,298,000] ....} 5.8 
Fifth Avenue............ 12,904.700 1 3,057,800 14.721,000 14,780,400) .3)... 
German Exchange....... 3,368,700 3.836.000 4,190,600 3-9: 36. 000) “hs 3 
Eee 4,707,400 4,833,000 5.470.400 5,468, 100) i. 
Lincoln National........ 16,391,100 16,371,200 18,266,800 17, 707,700] ... | 3 
Garfield National........ 7,279,300 7,636,000 7.444.400) 7.972.200] 7. |... 
Fifth National .......... 3,215,500 3,501,900 3,265,900 3.696.400] 13.1] .... 
Bank of the Metropolis... 1 2,257,800 11,507,900 1 2,703,600 11,674,900} ... | 8. 
West Side Bank......... 4,117,000 4.367,000 4,583.000 4,693,000} 2.4]... 
Seaboard National....... 20,147.000 17,968,000 24.547.000 20,779,000] ... | 15.3 
Liberty National......... 15,648.600 16,652, 300 14,897,500 16,016,800, 7.5)... 
N. Y. Produce Exchange. 6.956.000 7,816,700 8,116,000 9,271,200} 14.2) 
Seats Bank... .<.ccocss.0- 10,454,400 1 3,909,000 13.681 ,000 17,225,000] 25.9). 
Fourteenth Street Bank.. .| 4,860,400 5.430,900 5,502,500 6,061,700) 10. 1). 
National Copper Bank..,. . | 20,621,000 26,064,200 20,194,400 26,536. 400] 31.4) .--- 
Coal & Iron Nat'l Bank..|............. i. an, 5,570,000) 
WB Savista ss xcs it. 276.745.300/$1, 197,47 "9,600 $1,322,151, 90o0l$t, 179.731, 300 | 


+ United St 





ates Deposits included, 1. $9.265,5 


* United States Deposits i inc luded, $1, 758, 400. 





